
No. 3493

(Hrxmxt (Emvt of App^ala

3For % Ntntlj ©trrtttt. y^

ALASKA PACKERS ASSOCIATION, a Corpo-

ration,

Appellant,

vs.

JOHN HEDENSKOY,
Appellee,

ApoHtbH on Kppml

Upon Appeal from the Southern Division of the

United States District Court for the

Northern District of California,

First Division.

r^ \

'^ \ i. t- ^
.

'

MAY 1^^920

Filmer Bros. Co. Print, 330 Jackson St., S V.. Oal.





No. 3493

CUtrrtttt (Hmvt of Kppmln
War % SJtntlj (Eirnrtt

ALASKA PACKERS ASSOCIATION, a Corpo-

ration,

Appellant,

vs.

JOHN HEDENSKOY,
Appellee,

Apnatl^H 0« App^aL

Upon Appeal from the Southern Division of the

United States District Court for the

Northern District of California^,

First Division.

Filmer Bros. Co. Print. 330 Jackson St.. S F.. Cnl.





INDEX TO THE FEINTED TRANSCRIPT OF
RECORD.

[Clerk's Note: When deemed likely to be of an Important nature,

rrors or doubtful matters appearing in the original certified record are

printed literally in italic; and, likewise, cancelled matter appearing In

tbe original certified record is printed and cancelled herein accord-

ingly. When possible, an omission from the text is indicated by

printing In Italic tha two words between which the omission seema to

•oeor.]

Answer ,
13

Assignment of Errors 79

Certificate of Clerk U. S. District Court to

Apostles on Appeal 85'

Cost Bond on Appeal and Staying Execution ... 81

Decree i 76

DEPOSITIONS ON BEHALF OE RE-
SPONDENT:

GRAEP, OLAE 47

Cross-examination .i
50

Redirect Examination 50

WILLIAMS, JAMES H ,.

.

34

Cross-examination 38

Redirect Examination 44

RecrOSS-examination 45

EXHIBITS:
Exhibit "B" (Act to Impose Taxation for

School Purposes) 19

Hearing ., 27

Libel 6

Minutes of Court—November 17, 1919—Hear-

ing .:., 27



ii Alaska Packers Association

Index. Page

Names and Addresses of Attorneys of Record . . 1

Notice of Appeal 78

Opinion and Order Dismissing Libel 55

Opinion and Order Granting a Rehearing 68

Opinion and Order for Entry of Decree in Favor

of Libelant—April 29, 1920 74

Opinion—March 6, 1920 71

Order that Decree be Entered in Favor of Libel-

ant 70

Petition for Reconsideration on 1919 Tax 62

Praecipe for Apostles on Appeal 1

Statement of Clerk TJ. S. District Court 3

Stipulation and Order Concerning Original Ex-

hibit 84

Stipulation as to Certain Facts 52

Telegram, Attached to Depositions of James H.

WiUiams et al.—July 29, 1919 31

Telegram Attached to Depositions of James H.

TESTIMONY ON BEHALF OF LIBELANT:
Williams, et al.—August 12, 1919 31

MacARTHUR, WALTER 28



Names and Addresses of Attorneys of Record.

For Libelant and Appellee:

H. W. HUTTON, Esq., San Francisco, Calif.
;

For Respondent and Appellant:

Messrs. OHICKERING & GREGORY, San

Francisco.

In the Southern Division of the United States Dis-

trict Court for the Northern District of Cali-

fornia, First Division.

IN ADMIRALTY—No. 16,670.

JOHN HEDENSKOY,
Libelant,

vs.

ALASKA PACKERS ASSOCIATION,
Defendant.

Praecipe for Apostles on Appeal.

To the Clerk of the Above-entitled Court

:

The defendant, Alaska Packers Association, a cor-

poration, having appealed to the United States Cir-

cuit Court of Appeals for the Ninth Circuit from the

final decree of this court entered herein, you are

hereby requested to prepare and certify the apostles

on appeal to be filed in said Circuit Court in due

course. Said apostles on appeal are to include in

their proper order and from the following plead-

ings, proceedings, and papers on file, to wit

:

1. All those papers required by section 1 of par-

agraph I of Rule IV of the Rules of Admiralty of
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the United States Circuit Court of Appeals for the

Ninth Circuit.

2. Libel.

3. Answer to libel, together with exhibit attached

thereto.

4. Stipulation as to facts.

5. Memorandum of the Court filed January 13,

1920.

6. Memorandum of the Court filed January 30,

1920.

7. Memorandum of the Court filed March 6,

1920.

8. Memorandum of the Court filed April 29,

1920. [1*]

9. Minute orders of the Court.

10. All the testimony adduced in the cause, in-

cluding the testimony taken at the trial, all depo-

sitions taken by either party and admitted in evi-

dence, and all exhibits introduced by either party,

said exhibits to be sent up as original exhibits.

11. Petition for reconsideration of case.

12. Final decree and notice of appeal.

13. Bond for costs and stay of execution on ap-

peal.

14. Assignments of error.

Dated May 3, 1920.

WARREN GREGORY,
CHICKERING & GREGORY,

Proctors for Defendant and Appellant.

[Endorsed] : Filed May 3, 1920. W. B. Maling,

Clerk. By C. M. Taylor, Deputy Clerk. [2]

*Page-number appearing at foot of page of original certified Transcript

of Eecord.
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In the Southern Division of the District Court of the

United States for the Northern District of Cali-

fornia, First Division.

No. 16,670.

JOHN HEDENSKOY,
Libelant,

vs.

ALASKA PACKERS ASSOCIATION,
Respondent.

Statement of Clerk U. S. District Court.

PARTIES.

Libelant: JOHN HEDENSKOY.

Respondent: ALASKA PACKERS ASSOCIA-
TION.

PROCTORS.
for

Libelant : H. W. HUTTON, Esq., San Francisco,

California.

Respondent: Messrs. CHICKERING & OREO-
ORY, San Francisco, Calif. [3]

PROCEiEDINGS.
1919.

September 13. Filed libel for seamen's wages, with-

held for purported poll tax

—

$55.00.

Issued Citation for appearance of

respondent, which was subse-

quently returned and filed, with

the following return of the U. S.
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17.

November 17.

December 15.

1920.

January 13.

15.

30.

February 18.

1920.

March 6.

Marshal, endorsed thereon: "I
have served this writ by copy on

Alaska Packers Association, by

leaving copy thereof with Chick-

ering & Gregory, attorneys for

. within named defendant this 16

day of Sept., A. D. 1919.

J. B. HOLOHAN,
U. S. Marshal.

By G. C. White,

Deputy Marshal.^'

Filed answer.

This cause came on this day for

hearing, before the Honorable

FRANK H. RUDKIN, District

Judge. After hearing and argu-

ment, the cause was ordered sub-

mitted.

Filed stipulation as to facts.

Filed opinion and order for dismis-

sal of libel.

Filed petition for reconsideration

of opinion of January 13th.

Filed opinion, granting rehearing

as to certain questions.

After further hearing in this cause,

the Court ordered that a decree be

entered in favor of libelant. [4]

Filed opinion of Judge, Rudkin.
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April 21. Filed depositions of James H. Will-

iams and Olaf Graff, taken on be-

half of respondent.

29. Filed opinion (Judge Rndkin) in

which it was ordered that a decree

be entered in favor of libelant for

amount claimed with interest and

costs.

May 1. Filed final decree.

Filed notice of appeal.

3. Filed assignment of errors.

Filed bond for costs and superse-

deas.

5. Filed stipulation and order for the

transmission of an original ex-

hibit to U. iS. Circuit Court of Ap-

peals.

7. Filed testimony taken in open

court. [5]

In the Southern Division of the District Court of the

United States in and for the Northern District

of California, First Division.

IN ADMIRALTY—No. 16,670.

JOHN HEDENSKOY,
Libelant,

vs.

ALASKA PACKERS ASSOCIATION,
Defendant.
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(Libel.)

To the Honorable M. T. DOOLING, Judge of the

Above-entitled Court.

The libel of John Hedenskoy of said district, mar-

iner, against Alaska Packers Association, a corpo-

ration, ship owner, operator and fisher, also of said

district, in a cause of substraction of wages, and

upon assigned claims for the same alleges as fol-

lows:

I.

That on all of the dates and times herein men-

tioned, Alaska Packers Association was and now is a

corporation organized and existing under and by vir-

tue of the laws of the State of California, and on all

of said dates and times it was the owner and oper-

ator of the vessels hereinafter named, and on all of

said dates and times it was and now is engaged in

the business of fishing for and packing salmon in

the territory of Alaska, which said salmon after the

same is caught and packed, to wit, canned, is sold by

said defendant in San Francisco, and other places in

every part of the world, it being carried by said de-

fendant from said Alaska to said San Francisco, for

such shipment and sale, none of the same being sold

or used in said Alaska.

II.

That on all of the dates and times herein men-

tioned, and for many years last past, libelant and

M. Jacobsen, Nels Nelson, Sigurd Andersen, Edward

Carlson, L. J. Martinson, Joseph More, Karl Holm-

berg, C. Landborg, F. Nordman, and T. Greenberg,
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were and now are residents of the City and County
of San Francisco, State of California, and neither

the libelant or any of said individuals in this para-

graph mentioned [6] ever at any time resided in

the territory of Alaska, and neither were at any time

an inhabitant of said territory.

III.

That heretofore and on the dates and times here-

inafter mentioned libelant was hired by the defend-

ant and each of the individuals mentioned in para-

graph II hereof were likewise hired by the defend-

ant, at the port of San Francisco, in the State of

California, to serve as seamen on libelant's vessels

as follows : Libelant on the vessel, M. Jacobsen, L. J.

Martinsen, Joseph More and Karl Holmberg, on the

bark "Indiana"; Nels Nelson, Sigurd Andersen and

Ed Carlson on the schooner "Meta Nelson"; C.

Lundborg on the ship "Bohemia," and F. Nordman

and T. Grenb&rg on the ship "Star of India," to

serve as seamen on said vessels, on a voyage from

said San Francisco to Alaska carrying cargo on such

voyage, and at Alaska to unload such cargo and

catch salmon and when such salmon was caught,

canned and packed, to load the same upon such ves-

sels for shipment from said Alaska to San Francis-

co for distribution and shipment as hereinbefore

stated. In some instances said vessels on said out-

ward voyage called at Tacoma, Washington, for coal

to carry to and unload in said Alaska for consump-

tion; all of said vessels, however, carrying goods to

be used and consumed in said Alaska.
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IV.

That pursuant to such hiring libelants and the said

individuals mentioned signed shipping articles be-

fore the United States Shipping Commissioner at

said port of San Francisco, pursuant to said hiring,

on the said vessel "Bohemia" on the 7th day of

April, 1919, on the said vessel ''Meta Nelson" on the

21st day of April, 1919, on the said vessel "Star of

India" on the 7th day of April, 1919, and on the

said vessel "Indiana" on the 1st day of April, 1919.

V.

That in and by said shipping articles it was stip-

ulated that all moneys earned under said hiring

should be paid and were payable in [7] San

Francisco after the return of the employees herein

mentioned to said San Francisco from said voyage,

excepting only the sum of ten ($10.00) dollars, which

was payable to each of said employees on the home-

ward voyage, after said vessel had left said Alaska,

said payment of ten ($10.00) dollars being for the

purpose of giving to each of such employees a fund

to subsist upon until their accounts were made up

and a final payment of their earnings during such

employment was made in San Francisco, and it was

further stipulated in said shipping articles that no

agent of the defendant could change any of the terms

of said shipping articles, and no change in said

agreement was at any time made.

VI.

It was further stipulated in said shipping articles,

that the time of service of each of said employees of

defendant should be from the date of sailing of said
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vessels upon which they were hired from said San
Francisco, to the time of such vessels return thereto.

VII.

That each of the vessels hereinbefore mentioned

was and now is an American merchant vessel.

VIII.

That the said business of salmon fishing in Alaska

commences during the months of March, April and

May of each year by the departure of vessels from

San Francisco aforesaid and other ports therefor,

and usually ends by the return of said vessels to said

San Francisco, in the months of August and Septem-

ber of each year; that libelant and his assignors

herein are seafaring men by occupation and when

not so employed work on vessels sailing from said

San Francisco, to ports in Oregon, Washington,

British Columbia and other foreign ports, between

the months of September in one year and the months

of March, April, and May the next year or may be

permantly as they determine to ship for Alaska

again in any year or not. [8]

IX.

That none of the earnings of libelant or his as-

signors were payable in Alaska, and the amount of

such earnings were not ascertainable prior to the

return of said vessels to said San Francisco; that

neither the libelant nor any of his assignors attended

school in Alaska or have ever attended school there,

nor have either thereof any relatives attending

school in Alaska at this time, nor have they ever had.

X.

That the said vessel "Meta Nelson" arrived in
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said Alaska on the voyage aforesaid on the 13th day
of June, 1919, and the said ''Indiana" thereat ar-

rived on the 5th day of June, 1919, and the said

"Bohemia" thereat arrived on the 13th day of May,

1919, and the said ''Star of India" thereat arrived

on the 14th day of May, 1919, and said vessels each

left said Alaska, to wit, Nushagak, the port of des-

tination of each for said San Francisco, as follows

:

The "Meta Nelson" on the 12th day of August, 1919,

the "Indiana" on the 13th day of August, 1919, the

"Bohemia" on the 14th day of August, 1919, and the

"Star of India" on the 15th day of August, 1919,

each of said vessels arriving in said San Francisco,

on the return voyage during the latter part of the

month of August, or first days of September, 1919.

XI.

That libelant and his assignors were on their re-

spective vessels as aforesaid during said times, hav-

ing served as sailors on the voyage to Alaska and

return and while in Alaska, to wit, at Nushagak

therein they first unloaded cargo from said vessels,

afterwards caught salmon, then loaded the same

upon vessels, and then served as sailors on their re-

spective vessels to said San Francisco.

XII.

That on the 1st day of May, 1919, the legislature

of Alaska adopted a law, purporting to levy a poll or

school tax upon all persons in [9] Alaska, and

notwithstanding that the said law was not operative

during the year 1919, and is in violation of interstate

commerce and an unlawful burden thereon in so far

as its application to the matters herein alleged, and
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impairs the obligations of the aforesaid contracts be-

tween libelant and his assignors and was and is for

other reasons inoperative, defendant, without the

consent of libelant or any of his assignors, paid to

some person in Alaska five dollars on the purported

account of libelant and each of his assignors in liqui-

dation or supposed liquidation of such tax, and upon

the return of libelant and his said assignors to said

San Francisco, and notwithstanding the said law of

or purported law of Alaska has no and can have no

extra territorial force, it against the protest of libel-

ant and each of his said assignors deducted the sum

of five ($5.00) dollars from each of their wages, all

also without due process of law and against the wish,

consent and protest of libelant and each of his said

assignors.

XIII.

That on the 8th day of August, 1919, each of the

individuals mentioned and named in paragraphs II

and III hereof assigned and set over their and each

of their claims for said sum of five ($5.00) dollars

to libelant and libelant is now the owner and owner

thereof.

XIV.

That all and singular the premises are true and

within the admiralty and maritime jurisdiction of

the United States and of this Honorable Court.

Wherefore libelant prays that process in due form

of law according to the course of this Honorable

Court in cases of admiralty and maritime jurisdic-

tion may issue against the defendant, and that it

may therein be cited to appear and answer under
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oath all and singular the premises aforesaid, and

that this Honorable Court will be pleased to decree

the payment of the said sums aforesaid, to wit, the

sum of Fifty-five ($55.00) Dollars to libelant, with

costs and interest, and that libelant may have such

other and further relief as in [10] law and justice

he may be entitled to receive.

JOHN HEDENSKOY,
Libelant.

Proctor for Libelant.

United States of America,

Northern District of California,—ss.

John Hedenskoy, being first duly sworn, deposes

and says as follows:

I am the libelant above named; I have read the

foregoing libel and I know the contents thereof, and

the same is true of my own knowledge, except as to

the matters therein stated on information or belief

and as to those matters I believe it to be true.

JOHN HEDENSKOY.

Subscribed and sworn to before me, this 12th day

of September, 1919.

[Seal] JOHN L. MURPHY,

Notary Public in and for the City and County of

San Francisco, State of California.

[Endorsed] : Filed Sep. 13, 1919. W. B. Maling,

Clerk. By C. W. Calbreath, Deputy Clerk. [11]
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In the Southern Division of the District Court of

the United States, in and for the Northern Dis-

trict of California, First Division.

IN ADMIRALTY—No. .

JOHN HEDENSKOY,
Libelant,

vs.

ALASKA PACKERS ASSOCIATION,
Defendant.

Answer.

To the Honorable M. T. DOOLING, Judge of the

Above-entitled Court

:

The answer of Alaska Packers Association, of

San Francisco, California, to the libel of John Hed-

enskoy in a cause of subtraction of wages, and upon

assigned claims of the same, answers and alleges as

follows

:

I.

As to the matters contained in the first and second

articles of said libel, the defendant admits the same.

II.

As to the matters contained in the third article of

said libel, defendant admits that the said libelant

and all the other persons therein named were hired

by defendant at the port of San Francisco, and
alleges that all of said persons were so hired to work
for the defendant during the fishing season of 1919

as seamen, fishermen, beachmen and trapmen, and
that the terms and conditions of said hiring were in
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writing, which writing was executed by the defend-

ant and all of said persons in San Francisco prior to

the departure of [12] the said vessels for Alaska,

and said written contract is fully and accurately set

forth in the Shipping Articles and the Agreement

thereto attached, a true copy of which said Articles

and Agreement is hereto attached, marked Exhibit

*'A'' and made a part hereof.

That the said Shipping Articles and Agreement

were identical for each of said persons, with the ex-

ception of the name of the vessel and her master and

the date. That all of said agreements were executed

and dated prior to the sailing of the said vessels, as

alleged in Article IV of the said libel.

The defendant alleges that the said Shipping

Articles and Agreement contained all the terms and

stipulations of the said contract of hiring for each

and every of said persons.

III.

The defendant admits the matters contained in

Articles VII, VIII, IX and X of said libel.

IV.

The defendant admits the matters contained in

Article XI of said libel, save and except that de-

fendant alleges that while in Alaska the said libelant

and his said assignors, in addition to acting as fisher-

men and sailors on their said respective vessels while

returning to the port of San Francisco, also acted

as beachmen and trapmen in accordance with the

terms of said contract. Exhibit '^A."

V.

The defendant admits that on the 1st day of May,
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1919, the legislature of Alaska adopted a law pur-

porting to levy a poll or school tax upon all persons

in Alaska, but denies that the said law was not oper-

ative during the year 1919, and denies that the same

is in violation of interstate commerce or an unlaw-

ful burden thereon for any reason, and denies that

the same impairs the obligation of a contract. The

defendant admits that it has deducted from the

wages of libelant and each of his assignors the sum
of five dollars for the reasons hereinafter stated and

not otherwise. [13]

VI.

The defendant admits the matters contained in

Article XIII of said libel.

VII.

And further answering said libel, this defendant

alleges that heretofore the legislature of the District

of Alaska duly enacted an Act entitled, ''An Act to

impose a tax upon male persons in the territory of

Alaska for school purposes, providing means for its

collection, and declaring an emergency," which said

Act was approved on May 1, 1919, and ever since has

been in full force and effect. A full, true and cor-

rect copy of said Act is hereunto annexed, marked

Exhibit "B" and made a part hereof. That that

portion of the Territory of Alaska in which said

libelant and all of his said assignors were during the

times that they were in Alaska for the year 1919, as

alleged in said libel, is known and designated, for the

purposes of said Act, as the "Bristo Bay School

District," and, as defendant is informed and be-

lieves, and therefore alleges, is entirely without the
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limits of any incorporated town or school district.

That, as defendant is informed and believes and

therefore alleges, subsequent to the approval of said

Act, and prior to August 1, 1919, and in accordance

with the provisions of said Act, a school tax collector

was duly and regularly appointed for the said Bris-

tol Bay School District, which said appointee ac-

cepted the said appointment and complied with all

the requirements of law for his qualifications to per-

form the duties of such office or appointment. That,

as defendant is informed and believes and therefore

alleges, the said school tax collector subsequent to

the time when the said libelant and his said assignors

arrived in Alaska in the year 1919, and prior to the

first Monday in August of said year, made a demand

upon each of said persons to pay the said tax as pro-

vided in section 4 of said Act.

VIII.

That the said libelant and his said assignors all

arrived in [14] the Territory of Alaska after the

first Monday in the month of April, 1919, to wit,

during the months of May and June, 1919, and re-

mained continuously in said District of Alaska and

said Bristol Bay School District until the dates named
in Article X of said libel, to wit, the 12th, 14th and

15th days of August, 1919, respectively, said dates

being the times of the departure from Alaska of the

respective vessels on which said persons were em-

ployed.

IX.

That the said libelant and each of his said as-

signors were at all the times in said libel mentioned
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male persons over tlie age of twenty-one years and

under tlie age of fifty years, and that none of said

persons paid the said tax or any part thereof within

ten days after the said demand so made upon them

by the said school tax collector, or at all.

X.

That the defendant was at all the times in said

libel mentioned the employer of the said libelant and

of all his said assignors, under terms of employ-

ment as prescribed in Exhibit '*A" hereto attached,

and all of said persons were from the time of their

arrival in Alaska, as alleged in said libel, to the time

of their departure therefrom, as so alleged, continu-

ously in the employment of said defendant and per-

forming the duties prescribed by said contracts of

emplojonent. That subsequent to the first Monday
in August, 1919, this defendant was notified by the

said territorial school tax collector that this defend-

ant was required by him to deduct from the wages

of each of said persons the amount of said tax, to

wit, a tax of five dollars for each such employee.

That in accordance with such demand and notice,

and for no other reason, and against the protest of

each of said employees, this defendant did deduct

from the wages due to said libelant and each of his

said assignors the sum of five dollars for each such

person, and has paid to the said school tax collector

the sum of fifty-five dollars, being the amount of the

said [15] tax due from the libelant and his said

ten assignors.

XL
That all and singular the premises are true and
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within the admiralty and maritime jurisdiction of

the United States and of this Honorable Court.

WHEREFORE, the defendant prays that this

Honorable Court would be pleased to pronounce

against the libel aforesaid, and to condemn the libel-

ant in costs, and otherwise law and justice to admin-

ister in the premises.

CHICKERING & GREGORY,
Proctors for Defendant. [16]

United States of America,

Northern District of California,—ss.

William Timson, being first duly sworn, deposes

and says as follows : I am an officer, to wit, one of the

vice-presidents of the defendant above named, a cor-

poration, and I make this verification in behalf of

said corporation.

I have read the foregoing answer to the libel here-

in, and I know the contents thereof, and the same is

true of my own knowledge except as to matters

therein stated on information or belief, and as to

those matters I believe it to be true.

WILLIAM TIMSON.

Subscribed and sworn to before me this 17th day

of September, 1919.

[Seal] M. V. COLLINS,

Notary Public in and for the City and County of San

Francisco, State of California.

(Exhibit ''A"—SHIPPING ARTICLES—form-
erly attached to the original Answer, is not copied

herein for the reason that the original exhibit has

been detached from said answer and is transmitted

herewith under separate cover.) [17]
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Exhibit *^B."

TERRITORY OF ALASKA.

Office of the Secretary,

Juneau, Alaska.

Chapter 29.

AN ACT (H. B. 5)

To impose a tax upon male persons in the Territory

of Alaska for school purposes, providing means

for its collection, and declaring an emergency.

BE IT ENACTED BY THE LEGISLATURE OF
THE TERRITORY OF ALASKA:

SECTION 1. That there is hereby made, im-

posed and levied upon each male person, except sol-

diers, sailors in the United States Navy or Revenue

Cutter Service, volunteer firemen, paupers, insane

persons, or territorial charges, within the Territory

of Alaska or the waters thereof, over the age of

twenty-one years and under the age of fifty years, an

annual tax in the sum of five dollars ($5.00), to be

paid and collected in the manner provided in the fol-

lowing sections of this Act, and to be deposited by

the Treasurer of the Territory of Alaska in a sepa-

rate fund called the ** School Fund" and used for no

other than school purposes.

SECTION 2. It shall be the duty of the Common
Council of each incorporated town in the Territory

of Alaska to provide by ordinance for the collection

of the tax imposed by this Act within the limits of

such incorporated town, and for this purpose to des-

ignate a competent person to act as School Tax [18]
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Collector who shall perform the duties and receive

the compensation hereinafter provided.

It shall be the duty of the School Board in each

School District outside of incorporated towns in the

Territory of Alaska to designate a member of such

Board, or some other competent person, to act as

School Tax Collector who shall perform the duties

and receive the compensation hereinafter provided

in this Act.

SECTION 3. Every School Tax Collector shall,

on or before the first day of April in each year, pub-

lish in, at least one newspaper of general circulation,

published within his school district, or if there be no

newspaper published therein, then post in five (5)

public places within his school district, a notice set-

ting forth that the tax imposed by this Act is due

and payable between the dates hereinafter desig-

nated and that the payment thereof will become de-

linquent as provided in this Act, and warning all

persons to pay the same and that in case of failure,

the penalties provided in this Act will be imposed.

It shall be the duty of every person, subject to such

tax, to pay the same to the School Tax Collector

within the time which such notice specifies.

The notice herein prescribed shall be published at

least once a month during the period within which

the tax is payable or posted at least once a month, as

herein provided, during the same period. [19]

SECTION 4. The tax for which provision is

herein made shall be payable between the first Mon-

day in the month of April and the first Monday in

the month of August in each year; PROVIDED,
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that all persons subject to the tax who are in the Ter-

ritory of Alaska on the first Monday in the month

of April shall pay said tax on or before the first day

of May in the same year, and all persons arriving in

the Territory of Alaska after the first Monday in the

month of April shall pay said tax within thirty (30)

days after such arrival; PROVIDED, further, that

all persons subject to said tax shall pay the same

within ten (10) days after a written or oral demand

by the said School Tax Collector made within the

period between the first Monday in April and the

first Monday in August in each year.

SECTION 5. All taxes shall become delinquent

if not paid within the times prescribed in the last

preceding section or within ten (10) days after de-

mand by the School Tax Collector, as above pre-

scribed, and each person delinquent in the payment

of his tax, as aforesaid, shall be subject to a penalty

of two dollars ($2.00) in addition to the amount of

the tax.

SECTION 6. Any person who shall fail, neglect

or refuse to pay his tax, as herein provided, shaU be

deemed guilty of a misdemeanor and, upon convic-

tion thereof, shall be punished by a fine of not more

than twenty-five dollars ($25.00) [20] or by im-

prisonment in the Federal Jail not to exceed one (1)

month. All fines collected under this section shall

be covered into the Territory Treasury and become a

part of the ^'School Fund."

SECTION 7. It shaU be the duty of the School

Tax Collector to receipt to each person, upon pay-

ment of the tax herein provided for, and such re-
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oeipt shall be the only evidence of payment.

SECTION 8. It shall be the duty of the School

Tax Collector to demand, and it shall be the duty of

every person, firm or corporation, employing labor

in the Territory of Alaska, to furnish to such Col-

lector upon demand, a list of the employees of such

person, firm or corporation subject to the tax im-

posed herein, and for this purpose the Territorial

Treasurer shall furnish to each School Tax Collector

suitable blank forms for the making of such lists,

which blank forms shall be delivered by the School

Tax Collector to the employers of labor aforesaid.

Every such person, firm or corporation having in his

or its employ persons subject to said tax who neg-

lect to pay the same within the time within which the

same is due and payable, as provided in Section

four (4) hereof, shall be liable for the payment of

the same and it shall be the duty of every such per-

son, firm or corporation to deduct from the wages of

each of its said [21] employees, who are subject

to said tax, the amount thereof, unless such employee

furnishes proof of the payment of the same, and to

pay, upon the first day of each month, during the

period within which the tax herein imposed is due

and payable, all amounts so deducted and collected

to the School Tax Collector, together with a list of

the persons from whom the same are collected, tak-

ing a receipt from the School Tax Collector for the

amount of each tax so paid, and to deliver such re-

ceipt to the employee from whom the same was col-

lected.

If any person, firm or corporation fails, neglects
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or refuses to comply with the provisions of this sec-

tion, such person, firm or corporation shall he

deemed guilty of a misdemeanor and, upon convic-

tion thereof, shall be punished by a fine of not less

than fifty dollars ($50.00) nor more than five hun-

dred dollars ($500.00).

Any person, firm or corporation becoming liable

for the tax of another, as provided in this section,

may be proceeded against in a civil action prosecuted

in the name of the Territory for the payment of the

same, and there shall be added to the judgment in all

such cases the sum of twenty-five dollars ($25.00),

penalty for each tax said person, firm or corpora-

tion has failed to collect and pay, as in this section

provided.

SECTION 9. The School Tax Collector is here-

by authorized and empowered to collect said tax

herein imposed from [22] any person owing the

same when the same shall become delinquent, or from
any person, firm or corporation whose duty it is

made by this Act to pay any tax from his or its em-
ployees, by a seizure and sale of any personal prop-
erty belonging to such delinquent or to such person,

firm or corporation, of sufficient value to pay such
tax, penalty and costs of sale, that may be found in

the district in which said tax is due and payable.

It shall be the duty of the United States Commis-
sioner to issue a warrant for such seizure and sale of
personal property upon a verified complaint being
filed by the School Tax Collector, and it shall be the
duty of the United States Marshal, or any deputy,
to execute the same. All property seized under the
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provisions of this Act shall be sold by said Marshal

or Deputy Marshal after first giving five (5) days'

notice of sale to the owner of such property by post-

ing a notice of the time and place of sale of such

property in three (3) conspicuous places in the dis-

trict in v^hich said tax is due, for at least five (5)

days prior to such sale.

The fees and costs of the Commissioner and Mar-

shal under this section shall be the same as provided

by law in the case of levy and sale of personal prop-

erty on execution. From the proceeds of any prop-

erty sold as aforesaid, the Marshal shall deduct the

amount of the tax due, penalties, fees and costs, and

deliver the remainder, if any, to the owner of such

property. [23]

SECTION 10. The Treasurer of the Territory of

Alaska shall, before the first Monday in the month

of April in each year deliver to each School Tax

Collector in the Territory of Alaska, blank tax re-

ceipts, in book form, with stubs numbered the same

as the receipts, of one hundred (100) in each book,

and in sufficient number for each school district

or incorporated town.

SECTION 11. The School Tax Collector sha;ll

keep an accurate account of all moneys collected by

him under this Act and shall, on the first day of each

month during the period within which the tax herein

provided for is due and payable, transmit all such

moneys in his hands to the Treasurer of the Ter-

ritory of Alaska, with a list of persons from whom
collected. Such statement shall be verified by the

affidavit of the School Tax Collector to the effect
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that the same is in all respects a full and true state-

ment of all moneys received by him under the pro-

visions of this Act. After the first Monday in the

month of August in each year, the School Tax Col-

lector shall, at least once in three (3) months, file

an additional statement setting forth any taxes and

penalties collected by him under the provisions of

this Act during said period of three (3) months, and

shall transmit said moneys to the Treasurer of the

Territory. Such supplemental statement shall be

made and verified as herein provided for the first

statement.

SECTION 12. The School Tax Collector, for

services [24] rendered under the provisions of

this Act, shall receive as full compensation fifty cents

(50^) for each tax collected, whether the same be col-

lected without suit or be collected either by criminal

action, civil action or seizure and sale of personal

property.

SECTION 13. The tax imposed by this Act shall

be due and payable, as to all persons within the Ter-

ritory subject to said tax at the time of the passage

of this Act, immediately upon its passage and ap-

proval and, as to all persons arriving in the Terri-

tory after the passage of this Act, as elsewhere in this

Act provided. For use during the year 1919 it shall

be the duty of the Territorial Treasurer, as soon as

notified of the selection and appointment of a School

Tax Collector in accordance with the provisions of

this Act, to furnish such School Tax Collector with

the blank forms and receipt books provided for in

Section eight (8) and ten (10) of this Act.
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SECTION 14. Tlie Governor of Alaska shall

have the power to appoint a person to act as School

Tax Collector, where necessary, in any portion of

the Territory of Alaska without the limits of any

incorporated town or school district. Such person

shall furnish a bond as required by this Act of other

School Tax Collectors, which bond shall [25] be

approved by the nearest United States Commissioner

and filed with the Territorial Treasurer, and all of

the provisions of this Act shall apply to the School

Tax Collector so appointed.

SECTION 15. Any School Tax Collector who

shall fail to carry out the provisions of this Act shall

be deemed guilty of a misdemeanor and, upon con-

viction thereof, shall be fined not less than one hun-

dred dollars ($100.00) nor more than five hundred

($500.00), and shall be removed from office.

SECTION 16. An emergency is hereby declared

to exist, and this Act shall take effect from and after

its passage and approval.

Approved May 1, 1919. [26]

[Endorsed] : Copy received this 17th day of Sep-

tember, 1919.

H. W. HUTTON,
Proctor for Libelant.

Filed Sep. 17, 1919.W. B. Maling, Clerk. By C.

W. Calbreath, Deputy Clerk. [27]
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At a stated term of the District Court of the United

States, in and for the Northern District of Cali-

fornia, First Division, held at the courtroom

thereof, in the City and County of San Fran-

cisco, State of California, on Monday, the seven-

teenth day of November, in the year of our Lord

one thousand nine hundred and nineteen.

PRESENT: The Honorable FRANK H. RUD-
KIN, District Judge.

No. 16,670.

JOHN HEDENSKOY
vs.

ALASKA PACKERS ASSOCIATION.

Minutes of Court—November 17, 1919—Hearing.

This cause came on regularly this day for hearing

of the issues joined herein. H. W. Hutton, Esq., v^as

present as proctor for libelant. T. T. C. Gregory,

Esq., was present as proctor for respondent. Mr.

Hutton called Walter Macarthur who was duly

sworn and examined on behalf of libelant. The

cause was then argued by the respective proctors and

ordered submitted on brief to be filed within three

weeks. [28]
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In the Southern Division of the United States Dis-

trict Court, in and for the Northern District of

California, First Division.

IN ADMIRALTY—No. 16,670.

Before Hon. FRANK H. RUDKIN, Judge.

JOHN HEDENSKOY,
Libelant,

vs.

ALASKA PACKERS ASSN.,

Respondent.

(Testimony Taken in Open Court.)

Tuesday, November 19, 1919.

Testimony of Walter MacArthur, for Libelant.

WALTER MacARTHUR, called for the Hbelant,

sworn.

Mr. HUTTON.—This is a suit to recover the sum

of $55, $5 on behalf of the libelant and $50, ten as-

signed claims of $5 each. The question involves the

capitation tax sought to be imposed in the Territory

of Alaska upon some four thousand men who go there

every year fishing, our contention being that it could

not operate upon a nonresident.

Q. Mr. MacArthur, do you hold any official posi-

tion? A. United States Shipping Commissioner.

Q. And you have during the whole of this year 1

A. Yes.

Q. WiU you please relate to the Court the circum-

stances of this deduction of $5 from each of the fisher-
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(Testimony of Walter MacArthur.)

men this year from their wages '^

A. When the first fishing vessel returned to San

Prancisco the accounts of the seamen employed on

that vessel were presented to me as shipping conmiis-

sioner, and I found that it was proposed by the

owners of the vessel to deduct the sum of $5 from the

wages due each of these seamen, upon the ground of

a tax that had been levied upon them by the [29]

authorities of Alaska. I said that I could not sanc-

tion that deduction for the reason that it was not a

deduction such as is contemplated by the laws of the

United States ; it was not a deduction on the score of

cash advanced to the seamen during the voyage, or

for slops bought from the ship during the voyage,

or in the form of a penalty imposed upon the sea-

men for some misconduct during the voyage. But

I said and I advised that inasmuch as the question

was a new one to me, the legality of which I was not

quite clear upon, I advised that the seamen be dis-

charged and paid the wages due them, less the sum

of $5, leaving the question as to the legality of that

deduction to be determined by another authority.

Q. How many men were affected by that matter ?

A. Some 2800.

The COURT.—There are five of them before the

Court ?

Mr. BUTTON.—There are really eleven. This is

a test case, your Honor.

Q. The men took the money under protest, did they

not? A. Yes.

The COURT.—Where did these men reside?
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(Testimony of Walter MacArthur.)
Where did they belong *? What was their residence ?

Mr. HUTTON.—Their residence was here.

The COURT.—That is conceded, is it?

Mr. GREOORY.—Yes. We wiU concede that it

was not in Alaska.

The COURT.—Anything further?

Mr. HUTTON.—That is all.

Mr. GREGORY.—^We have no evidence.

The COURT.—Was this money actually paid to

the officers in Alaska by the steamship company ?

Mr. GREGORY,—Yes, it was actually paid. As

Mr. Hutton has said, this is a test case. The position

of the defendant is, it is uncertain, but I wish to

state that inasmuch as the constitutionality of this

act of the legislature of Alaska is involved, I received

a telegram from the district attorney of [30]

Alaska requesting leave to file a brief in this matter.

I would respectfully make that request before this

case is submitted.

Mr. HUTTON.—The trouble about that is this:

When the case was commenced, the Attorney-General

for Alaska was notified, and he said he would come

here. The case was set for the 20th of last month so

that he could be here. This matter materially af-

fects the fishing industry for next year.

The COURT.—Where does that attorney reside ?

Mr. GREGORY.—In Juneau. Perhaps your

Honor can pass on the matter when the argument is

concluded.

Cause submitted.
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[Endorsed]: Filed May 7, 1920. W. B. Maling,

Clerk. By 0. M. Taylor, Deputy Clerk. [31]

(Copy of Telegram, Attached to Depositions of

James H. Williams et al.—July 29, 1919.)

WESTERN UNION TELEGRAM.
Send the following message, subject to the terms on

back hereof, which are hereby agreed to.

(San Francisco, July 29, 1919.)

Alaska Packers Association,

Naknek (Alaska) (Via radio).

Alaska Attorney-general insists on payment five

dollars poll tax per man. Charge this amount each

man's account on payroll. Obtain orders from men
to pay tax. Pay to tax collector if in reach entire

sum covered by these orders. Amount of taxes must

be deducted from everybody signing order or not

pending decision proposed test case. Notify Will-

iams, Bell.

ALASKA PACKERS ASSOCIATION.
(Copy of this message sent also to Cook Inlet Kar-

luk, Alitak, Chignik, Fort Wrangell, Loring.) [32]

(Copy of Telegram, Attached to Depositions of

James H. Williams, et al.—Aug. 12, 1919.)

WESTERN UNION TELEGRAM.
Send the following message, subject to the terms on

back hereof, which are hereby agreed to.

Nushagak, Alaska, Aug. 12, 1919.

Naknek,

(Alaska Packers Assn) San Francisco, Calif.

The territorial legislature has imposed a tax of
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five dollars each on all Alaska employees whites and

orientals and I am appointed as collector of said tax

for Bristol Bay district. I hereby notify you to

withhold said tax from each of your employees at

your home office. I will call on you for total amount

and issue proper receipts.

FRENCH,
Territorial School Tax Collector.

Aug. 14, 1919. [33]

In the Southern Division of the United States Dis-

trict Court in and for the Northern District of

California, First Division.

IN ADMIRALTY—No. 16,670.

JOHN HEDENSKAY,
Libelant,

vs.

ALASKA PACKERS ASSOCIATION.
Respondent.

(Depositions of James H. Williams et al. on Behalf

of Respondent.)

BE IT REMEMBERED: That on Wednesday,

March 17, 1920, pursuant to stipulation of counsel

hereunto annexed, at the offices of Messrs. Chickering

& Gregory, in the Merchants Exchange Building, in

the City and County of San Francisco, State of Cali-

fornia, personally appeared before me, Francis

Krull, a United States Commissioner for the North-

em District of California, authorized to take

acknowledgments of bail and affidavits, etc., James
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H. Williams and Olaf Graff, witnesses called on be-

half of the Respondent.

H. W. Hntton, Esq., appeared as proctor for the

libelant, and Warren Gregory, Esq., representing the

iirm of Chickering & Gregory, appeared as proctor

for the respondent, and the said witnesses having

been by me first duly cautioned and sworn to testify

the truth, the whole truth, and nothing but the truth

in the cause aforesaid, did thereupon depose and say

as is hereinafter set forth.

(It is hereby stipulated and agreed by and be-

tween the proctors for the respective parties that the

depositions of the above-named witnesses may be

taken de hene esse on behalf of the respondent at

the offices of Messrs, Chickering & Gregory, [34]

in the Merchants' Exchange Building, in the City

and County of San Francisco, State of California,

on Wednesday, March 17, 1920, before Francis Krull,

a United States Commissioner for the Northern Dis-

trict of California, and in shorthand by Charles R.

Gagan.

(It is further stipulated that the depositions, when
written up, may be read in evidence by either party

on the trial of the cause; that all questions as to the

notice of the time and place of taking the same are

waived, and that all objections as to the form of the

questions are waived unless objected to at the time

of taking said depositions, and that all objections as

to materiality and competency of the testimony are

reserved to all parties.
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(Deposition of James H. Williams.)

(It is further stipulated that the reading over of

the testimony to the witnesses and the signing there-

of are hereby expressly waived.)

Deposition of James H. Williams, for Respondent.

JAMES H. WILLIAMS, called for the respond-

ent, sworn.

Mr. GEEGORY.—Q. State your name.

A. James H. Williams.

Q. What relation had you in the year 1919 to the

Alaska Packers Association?

A. I was superintendent at Nushagak.

Q. Nushagak, in the District of Alaska?

A. Yes.

Q. Who was the school tax collector for the Dis-

trict of Nushagak, in the year 1919?

A. Dr. L. A. French.

Q. Did he live in Nushagak at that time ?

A. Yes ; he lives at a place called Dillingham ; that

is the official name for that Nushagak District, that

is the name of the postoffice.

Q. How far is that from your cannery ?

A. That is about 2% miles, or something like that.

[35]

Q. Do you recall the fact of Dr. French, in the fall

of last year, coming to you concerning the payment

of the territorial poll tax? A. Yes, sir.

Q. State what was said and done.

A. When Dr. French got his instructions from the

Government that he was to collect from each and

every man up there the sum of $5, he

—
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(Deposition of James H. Williams.)

Mr. HUTTON.—The witness cannot know all

this ; all he can know about it is what Dr. French

told him.

Mr. GEEGORY.—Proceed with your answer.

A. I saw that myself, Mr. Hutton; when he got

these instructions he came to me and told me he had

instructions from the Government to collect $5 from

each and every man on the river.

Q. All of the men on your payroll ?

A. On our payroll, yes.

Q. What was done?

A. I told him we didn't have any money there for

that purpose, and that the money would be withheld,

inasmuch as all our paying was done in San Fran-

cisco, the hole place, that the money would be with-

held from the men at the home office.

Q. Did Dr. French, at that or any other time, fur-

nish you with a blank form for filling in the names

of the men? A. No, he did not.

Q. Did you furnish to Dr. French a list of your

employees ?

A. Yes, Dr. French looked through our books ; he

looked through our books.

Q. And did those books show the name of each and
every employee of the Alaska Packers Association

at Nushagak? A. Yes.

Q. What, if anything, did he do after he looked
through the books?

A. Well, I don't know that he did anything at that
particular time, but later on he went to the men and
told them that that was his instructions from the



36 Alaska Packers Association

(Deposition of James H. Williams.)

Government, to collect from these men $5 as a poll

tax or school tax. [36]

Q. Did you hear him say that?

A. I didn't hear him say that; he went into the

bunkhouse. He was in the bunkhouse at that time.

The fishermen refused to take the statements that

we furnished them; we furnish them a statement

just before the men go aboard the ship; we furnish

a statement to every man.

Q. Let me ask you this : Is it a fact that before the

men go on board the boat to come back to San Fran-

cisco you, as superintendent, furnished them with a

statement of their account? A. Yes.

Q. Did that account show anything about the poll

tax?

A. That was the $5 for poll tax, it was especially

marked so.

Q. And it was charged to each man?
A. Yes, sir.

Q. What did the men say about that?

A. They would not go aboard the ship unless that

was taken off the statement.

Q. Had these statements been given to the men
already with this deduction of $5 on it?

A. Yes, sir.

Q. Then what was done ?

A. Then I called on Dr. French and told him about

it, and so he went over and told the men.

Q. What did he tell them?
A. Well, I don't know the conversation, because I

was not with him; I told biTn to go into the bunk-
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(Deposition of James H. Williams.)

house and tell the fishermen.

Q. Then do you know what happened concerning

the statements?

A. I know what happened concerning the state-

ments; yes.

Q. What was that?

A. The fishermen would not accept them, and

would not go aboard the ship until the $5 was taken

off. We had the crew on the ''Meta Nelson," they

were already for sea, and the men went aboard be-

fore in the evening, I can^t say the date unless I

look in the books; she was going out the following

morning, but the men would not go, they came ashore

and told me they would not go out unless we took

that item off the statement, and so Mr. Graff, the

bookkeeper went out there [3'7] that morning and

ran a red line through the $5 item.

Q. The statements were then in the possession of

the men, were they ? A, Yes, they were.

Q. Do you know why it was Dr. French did not

furnish you with blanks ?

Mr. HUTTON.—That would be immaterial.

A. The only reason is what I heard Dr. French

say, that the blanks had not got there.

Q. That they had not reached Nushagak ?

A. That they had not reached Nushagak; of

course, I could not say whether that was so or was
not so.

Q. Have you any data here to show when this

occurred ?
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(Deposition of James H. Williams.)

A. I have not the data here, but I can furnish the

data.

Q. I think that is already in evidence, but if not

you can look up the date, and you can furnish that

later. That is all.

Cross-examination.

Mr. HUTTON.—Q. How many days was it be-

fore you left Alaska that Dr. French first called on

you? Have you any recollection of that?

A. No, but it was quite some little time; I could

not tell you how many days that would be; I could

not tell you that, but it was quite a time.

Mr. HUTTON.—I think we have already stipu-

lated as to the dates the vessels left.

Mr. GREGORY.—Yes.
Mr. HUTTON.—Q. How many days was it be-

fore the different vessels left Nushagak that the

statements were given to the men?
A. I could not say that.

Q. They are usually given to them just about the

time the men are ready to leave Alaska, are they not?

A. The store is closed about three days or so be-

fore the men get aboard [38] the ship ; that is so

as to finish up the books. The statement is given

to them at that time.

Q. The statements are made out, then, about three

days before each ship's crew goes aboard the ship?

A. They are about finishing at that time
;
yes.

Q. That is the statement every year, isn't it?

A. Yes.

Q. When your vessels get to Alaska, Captain, the
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(Deposition of James H. Williams.)

first thing the men do is to unload cargo, is it not,

that is, some of them? A. Yes, sir.

Q. You leave sufficient men on board to unload the

cargo and put it in lighters ? A. Yes.

Q. And other men take the cargo in the lighters

and take it over to the warehouse ?

A. Yes, they discharge it.

Q. How many of the men does it take to do that

work?

A. They are all employed at that, Mr. Hutton.

Q. And then the fishing commences, and after the

fishing is over they do the same thing practically, in

putting the fish back on board the ship ?

A. Yes; first, after the fishing is over the men

clean the boats ; as soon as the boats are cleaned they

go aboard the ship, the men that belong on the ships,

different ships of different numbers of men; say

about eighteen or twenty men go on board the ship,

with a cook, etc., and they stay there, they remain

right on the ship until they get to San Francisco.

Q. They do not remain on the ship during the fish-

ing season, do they ?

A. No, but this is after the fishing is over.

Q. During the fishing season, how many men re-

main on board the ship ? A. Nobody.

Q. No watchman or anybody?

A. No, nobody at all.

Q. Nobody at all? A. No.

Q. Do you know a man named Cramer up in

Alaska? Did you ever [39] hear of him?

A. No.
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Q. Where do Libby, McNeil & Libby fish with ref-

erence to where you fish ?

A. In Nushagak they fish in the same place; we
all fish in the same place.

Q. Above that station, in other places besides

Nushagak, they also fish, don't they?

A. They are also fishing in Koggiung.

Q. You fish there, don't you?'

A. Not personally, no.

Q. I mean your company?

A. Yes, the company does.

Q. How long have you known Dr. French?

A. Five years.

Q. Has he been around that locality for the last

five years ? A. Yes.

Q. Is he there during all of the time that your ves-

sels are up there?

A. Yes, he is there all the time.

Q. How many days were the men fishing in 1919,

if you know ?

A. No, I cannot hardly tell you the date when we
started ; I think we started fishing about the 14th of

June; I am not positive as to the date, but it was
somewhere around the 14th, either the 13th, 14th or

15th of June, and we finished up fishing about the

last day of July ; I think we called the boats in about

the last day of July.

Q. The fish ran very light last year, didn't they?
A. Yes, very light.

Q. Are there any schools anywhere near your sta-

tion in Alaska ? !
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A. Yes, there is a school very close.

Q. Is that a missionary school ?

A. That is a Government school, the United States

Government.

Q. The United States Government itself runs that

for the Indians ?

A. Yes, and Dr. French is in charge of it.

Q. Are there any schools around there for chil-

dren? A. That is for children.

Q. For Indian children?

A. Indian children, yes. You know there [40]

is no white population up in that country, there are

no white children.

Q. How near is the nearest white population ?

A. I think Unalaska would be about the nearest.

Q. And about how many hundred miles away is

that?

A. That is about between 300 and 400 miles.

Q. Unalaska is an island away off across the Beh-

ring Sea, is it not ? A. Yes.

Q. At about the entrance to the Behring Sea ?

A. Yes, sir.

Q. So far as the land is concerned, how near is the

nearest school to where you fish? Are they any

nearer than Juneau?

A. That is a long way away from there, I think

the nearest one would be Nome, I guess, or St.

Michaels.

Q. How many miles away would that be ?

A. I do not know just exactly how many miles

that would be, but probably 700 miles.
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Q. How far is Juneau from where you fish?

A. That is quite a long distance.

Q. 700 or 800 miles.

A. It is more than that.

Q. Do you leave any men in there in the winter

time? A. Yes.

Q. How many?

A. We leave three at one cannery, and two at one

;

I mean those that I have charge of.

Q. Do they stay there every year, or do you change

them every year?

A. As a rule, they stay indefinitely; after they

once get started they stay. There are some that

have been there I guess over twenty years in the

same job.

Q. Did you keep any memorandum of the date

that Dr. French first called on you?

A. No. He may call twice in one day and he may
come for three or four days in succession, and then

he may not come for another two or three days or so.

Q. Does he act as physician up there also?

A. Not for us; we have our own physician. He
acts as physician for anyone [41] on the river

who wants him. He is supposed to be the physician

for the Indians up there.

Q. For the United States Government?

A. Yes.

Q. There was something said in this case, Captain,

about your receiving a telegram on the 13th of Au-

gust, I mean a telegram from Dr. French. Can you

recall that?



vs. John Hedenskoy. 43

(Deposition of James H. Williams.)

A. You mean that I received one?

Q. No, that the Alaska Packers Association re-

ceived it.
;

A. I don 't know anything about it myself.

Q. What date did you leave Alaska ?

A. On the 6th of September.

Q. You were the last man out, and you came out

on the last ship ? A. Yes.

Q. About when did the last ship other than yours

leave there?

A. I am not positive of that, but I think they were

all out in August; I don't think there was anything

in the river on the 1st of September.

Q. Your company and all of the other people that

go up to Alaska to can salmon carry all of the sup-

plies they use from here, do they not, with the ex-

ception of coal? A. We carry the coal also.

Q'. But you don't get that in iSan Francisco, do

you?

A. Yes, we do ; we get it from the King Coal Co.

Q. Everything that is used in the canning of sal-

mon up there is taken to Alaska for that purpose, is

it not? A. Yes.

Q. In the same ships?

A. Yes, everything excepting the salmon.

Q. Your ships are all owned in California, are

they not? A. They are all owned here, yes.

Q. Did the company have any other representative

up there but you at Nushagak?
A. There was another representative from the
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packers called in there during the early part of the

season.

Q. But you are its general superintendent up

there at that [42] locality? A. Yes.

Q. And you have been for how many years, Cap-

tain? A. Since the company started, in 1894.

Q. Anything that comes up up there, I suppose,

outside of the ordinary matter of catching salmon,

you commimicate with the company about down here,

do you?

A. Yes, if anything should come up of special no-

tice, I do.

Q. Do you do that by wire ? A. By wireless.

Q. In other words, your duty up there is simply

to can salmon? A. That is all.

Q. And if there is anything special, such as this

poll tax, or anything like that, you communicate it

to the company?

A. They communicated to me about it.

Q. They communicated with you before you com-

municated with them about it?

A. I did not communicate with them about it.

Redirect Examination.

Mr. GREGORY.—Q. Did the Association in San

Francisco notify you anything about this poll tax?

Mr. HUTTON.—That would be self-serving.

Mr. GREGORY.—You brought it out.

A. Yes, they notified me.

Q. What did they say?

A. They sent me a telegram, a wireless, to hold five

dollars out of every man's wages.
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Q. You have said that these statements were fur-

nished the men just before they went on board the

boat; was this talk which Dr. French had had with

the men before the statements were made up or

afterwards ?

A. The statements were already made up.

Q. The statements were made up already?

A. Yes.

Q. And when he made this demand on the men, it

was the same day, was it, or about the same time

when the statements were [43]

A. No, I think it was after the statements were

made up, because we make the statements up as fast

as we possibly can. We have men working at them

all of the time ; we keep on working on them, and if

there is any addition to add to them we add it. We
have quite a bunch of men there, and we haven't so

many bookkeepers to work on them; if a man buys

anything after his statement is made up, it is just

added to the statement.

Eecross-examination.

Mr. HUTTON.—Q. With respect to these state-

ments, Captain, the men leave here and go to Alaska.

They occasionally get supplies for personal needs

from your company's stores, don't they?

A. Yes, sir.

Q'. And they do that as long as they are up in,

Alaska? A. Yes.

Q. And then you close the store ? A. Yes.

Q. And you make up the statements, and you first

put on it the run money, the amount they are en-
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titled to for the fish they catch, and then you deduct

from that the value of the stores they have drawn ?

A. Yes.

Q. That is correct, is it not? A. Yes, sir.

Q. That is the statement you have reference to ?

A. Yes.

Q. And on this occasion you made an additional

deduction of $5 and the men refused to stand for

that. Is that it? A. That is it.

Q. And then you changed it?

A. We ran a line through the $5.

Q. You ran a line through the $5 and you gave

them their statements with the $5 erased?

A. Yes.

Q. They draw no money in Alaska at all?

A. No, they don't draw any money; some of them

will come and get a couple of dollars for wash bills,

or something like that; we really don't have money
enough to go around, and you can't make much of a

[44] distinction between them. All the men get

$10 on the ship when they are coming down.

Q. That is so they will have cash when they land ?

A. Yes, so as to get ashore and have cash when
they land.

Q. As a matter of fact, they are entitled to no

money at all in Alaska?

A. Well, I don't know whether they are entitled

to any ; I would not want to say as to that, that might

be a point of law that I don't know anything about.

Mr. GREGORY.—I will ask you, Captain, to at-

tach to your deposition a copy of the telegram which
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you received from the Alaska Packers Association,

and also the telegram you referred to, sent by Dr.

French to the association.

Mr. HUTTON.—Of course, we shall object to

them as hearsay and self serving. [45]

Deposition of Olaf (xraff, for Respondent.

OLAF GRAFF, called for respondent, sworn.

Mr. GREGORY.—Q. What is your business?

A. Bookkeeper.

Q. For whom?
A. For Captain Williams, at Nushagak—^the

Alaska Packers Association Cannery.

Q. Were you such bookkeeper at Nushagak in

1919? A. Yes.

Q. Did you attend to the making up of the state-

ments of each of the men at that cannery in the year

1919? A. Yes.

Q. When you made up these statements, what did

you do with reference to the poll tax of $5 ?

A. I put it in separate as a deduction, Alaska poll

tax $5.

Q. Did that appear on the statement furnished

each and every man employed by the company?

A. Yes.

Q. What was done later on about that ?

A. When the fishermen got the statements, a few

days before they left they got together and objected

to the $5 poll tax; they knew all about it before;

when they came aboard, they refused to go aboard

the ship and they asked to have it taken off the state-

ment, and I drew a red line through it.
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Q. Did you do so ? A. Yes.

Q. They said they would not go aboard the ship?

A. They would not sail before it was taken off.

Q. Would it have been possible to have navigated

the ships down to San Francisco without the men
aboard? A. It would not.

Q. They act as sailors on the vessels on the way
down, do they? A. Yes.

Q. Do you know Dr. French ? A. Yes, I do.

Q:. Do you recall the time when he came there ta

the cannery concerning the poll tax? A. Yes.

Q. What did he do?

A. He came up quite a few times about the poll

tax; when he first came up about the poll tax he

spoke about it [46] and then later on the fisher-

men had a meeting and would not go to sea, and he

came up there and had a meeting with them up in

their own bunkhouse.

Q. Were you there ?

A. No, I was not there in the bunkhouse.

Q. Did Dr. French look at the list of employees

you had in your books?

A. Yes, he looked through my books.

Q. Do you know whether he made a list from

them ?

A. No, I could not tell you whether he did or not,

but I gave him the books to look through.

Q. Do you know whether he made any demand on

the men?

A. He explained it to them, as far as I imderstand,

that they had to pay the poll tax, that there was a
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law passed by Alaska to collect $5.

Q. What did the men say ?

Mr. HUTTON.—How can he tell? He says he

was not there.

Mr. GREGORY.—Q. Were you there?

A. No, I was not there.

Q. Do you remember how long it was before the

men went on board the boat that you furnished them

this statement?

A. Some of them got it about a week before and

some of them got it about two or three days before.

The statements were ready, but some of them were

not around at the time; they were at the office for

them any time they came around.

Q. Did you hear any of the men say why they did

not want to pay the tax ?

A. I heard quite a few of them say they didn't see

why they should pay the tax.

Q. Did any of them say anything about their being

willing to pay it down here ?

A. I cannot remember exactly that ; I know some

of them said it was all right down here ; if they came

before the Commissioner and he said it was all right.

A couple of men said that.

Q. Did you have money enough up there to pay

the poll tax for [47] the men in Alaska?

A. No, we did not.

Q. Were the interviews which Dr. French had with

these men before or after he had looked over your

books? A. After.

Q. He looked over the books first, and then he went
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to see the men ? A. Yes.

Q. But you don't know what took place between

him and the men ?

A. No, I do not; I didn't go up there.

Cross-examination.

Mr. HUTTON.—Q. Did Dr. French come about

the time you were making up the statements %

A. Yes. He came around there quite often. The

statements were already made up to give to the men
when Dr. French came there.

Q. How many men had you up there at Nushagak ?

A. We had about 565 men.

Q'. The men said that if the Shipping Commis-

sioner down here said it was all right, they would

pay it, otherwise they would not?

A. Some of them said that.

Q. Most of them refused to pay it at all, didn't

they? A. Well, they talked that way.

Redirect Examination.

Mr. GREGORY.—Q. Why did you put in the

statement this $5 %

A. Because I had orders from Mr. Williams to do

that.

Q. You had orders from Mr. Williams to do that?

A. Yes.

Q. Did Mr. French have any blank forms to fill out

concerning the tax?

A. No, I didn't see any. The way I understood

it. Dr. French had not received them.

Q. He had not received them yet ?

A. No, he had not received them. [48]
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United States of America,

State and Northern District of California,

City and County of San Francisco,—ss.

I certify that, in pursuance of stipulation of coun-

sel, on Wednesday, March 17, 1920, before me,

Francis Krull, a United States Commissioner for the

Northern District of California, at San Francisco,

at the offices of Messrs. Chickering & Gregory, in

the Merchants Exchange Building, in the City and

County of San Francisco, State of California, per-

sonally appeared James H. Williams and Olaf Graff,

witnesses called on behalf of the Respondent, and

H. W. Hutton, Esq., appeared as proctor for the

Libelant, and Warren Gregory, Esq., representing

the firm of Chickering & Gregory, appeared as proc-

tor for the Respondent, and the said witnesses having

been by me first duly cautioned and sworn to testify

the truth, the whole truth, and nothing but the truth

in the said cause, deposed and said as appear by their

depositions hereto annexed.

I further certify that the depositions were then and

there taken down in shorthand notes by Charles R.

Gagan, and thereafter reduced to typewriting; and

I further certify that by stipulation of the proctors

for the respecitve parties, the reading over of the

depositions to the witnesses and the signing thereof

were expressly waived.

And I do further certify that I have retained the

said depositions in my possession for the purpose of

delivering the same with my own hands to the Clerk

of the United States District Court for the Northern
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District of California, the court for which the same

was taken.

And I do further certify that I am not of counsel,

nor attorney [49] for either of the parties of said

depositions and caption named, nor in any way in-

terested in the event of the cause named in the said

caption.

IN WITNESS WHEREOF, I have hereunto set

my hand in my office aforesaid this 31st day of Mch.,

1920.

[Seal] FRANCIS KRULL,
United States Commissioner, Northern District of

California, at San Francisco.

[Endorsed] : Filed Apr. 21, 1920. W. B. Maling,

Clerk. By C. W. Calbreath, Deputy Clerk. [50]

In the Southern Division of the United States Dis-

trict Court for the Northern Distirct of Califor-

nia, First Division.

IN ADMIRALTY—No. 16,670.

JOHN HEDENSKOY,
Libelant,

vs.

ALASKA PACKERS ASSOCIATION,
Defendant.

Stipulation (as to Certain Facts).

IT IS HEREBY STIPULATED between the

parties to the above cause as follows

:

1. That the terms of hiring, and the dates of de-

parture from San Francisco, arrival in Alaska and
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departure therefrom, of libelant and Ms assignors,

are as stated in the pleadings herein.

2. That libelant and his assignors arrived in said

San Francisco on their return voyage as follows:

Those on the "Meta Nelson" on the 5th day of Sep-

tember, 1919; those on the "Indiana" on the 1st

day of September, those on the "Bohemia" on the

2d day of September, and those on the "Star of

India" on the 8th day of September, all in the year

1919.

3. That while libelant and his assignors were in

Alaska, the bookkeeper of defendant prepared a list

of defendant's employees at the fishing statoin where

libelant and his assignors worked, and presented it

for signature to libelant and his assignors, the said

list relating to the poll tax in dispute herein, and re-

quested each of said parties to pay said poll tax, but

libelant and each of his assignors refused to pay the

same or any part thereof, or sign such list. [51]

4. That on August 12, 1919, one Dr. French, who

had theretofore been appointed the School Tax Col-

lector for the Bristol Bay School District in Alaska,

sent a telegram to defendant's superintendent in

Alaska, at the place where libelant and his assignors

worked, and demanded of defendant in said tele-

gram that it pay the said poll tax of all of defend-

ant's employees at said place.

5. That thereafter defendant's bookkeeper at

said place where libelant and his said assignors so

worked prepared the statement required by section

19 of the agreement attached to the answer herein,

which reads:
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''All parties of the second part shall be given

statement of Alaska account before vessel sails

for home port.
'

'

and presented such statement to libelant and his said

assignors, the said statements each showing a deduc-

tion of five (5) dollars for said poll tax, but libelant

and his said assignors each refused to agree to such

statements with said deduction included.

6. That said statements were brought by said

libelant and his said assignors to San Francisco, and

each insisted on being paid without any deduction

for said tax, but they were not so paid.

7. That defendant on September 15, 1919, sent the

sum of fifty-five (55) dollars from San Francisco, by

postoffice order, to the Treasurer of Alaska, in pay-

ment of the said claimed poll tax of libelant and his

said assignors, the said payment being made without

the knowledge or consent of libelant or any of his said

assignors.

8. That the average duration of a season's run

of fish in Alaska is thirty-five days, and the average

time that the fishermen are employed in Alaska each

season is as stated in the libel.

Dated; December 15th, 1919.

H. W. HUTTON,
Proctor for Libelant.

CHICKERING & GREGORY,
Proctors for Defendant.

[Endorsed] : Filed Dec. 15, 1919. W. B. Maling,

Clerk. By T. L. Baldwin, Deputy Clerk. [52]
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In the District Court of the United States for the

Northern District of California, Southern Divi-

sion.

No. 16,670.

JOHN HEDENSKOY,
Libelant,

vs.

ALASKA PACKERS ASSOCIATION.
Respondent.

Opinion (and Order Dismissing Libel).

H. W. HUTTON, for Libelant.

CHICKERING & GREGORY, for Respondent.

J. C. MURPHY, Attorney-general for Alaska,

Amicus Curiae.

RUDKIN, District Judge.

This is a libel for seamen's wages. The case has

been submitted on the pleadings and on an agreed

statement of facts, from which the following appears

:

The libelant and his several assignors are residents

of the city and county of San Francisco in the State

of California, and have at no time been residents or

inhabitants of the Territory of Alaska. The re-

spondent is a corporation organized and existing

under the laws of the State of California, is the

owner of a number of vessels, and at all times men-
tioned in the libel was engaged in the business of

catching and packing salmon in the Territory of

Alaska. The libelant and his assignors signed ship-
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ping articles for a voyage from San Francisco, Cali-

fornia, to Nnsliagak, Alaska, on four different ves-

sels owned by the respondent on as many different

dates between April 1, 1919, and April 21, 1919. The

vessels arrived at Nushagak on different dates be-

tween the 10th day of May, 1919, and the [53]

13th day of June, 1919, and left Nushagak for San

Francisco on different dates between the 12th day of

August, 1919, and the 15th day of August, 1919, ar-

riving in the port of San Francisco on the return

voyage in the latter part of August or the early part

of September, 1919. It was agreed in the shipping

articles that the voyage should be from San Fran-

cisco to Nushagak "and such other Alaskan ports

as the master may direct, and return to San Fran-

cisco, California, for final discharge, either direct or

via one or more ports on the Pacific Coast, for a term

of time not exceeding nine calendar months," and it

was also agreed that "crew to load and discharge all

cargoes and ballast, if required, and to work on shore

or in boats as the master or agent of the Alaska

Packers Association may direct, and subject to the

agreement attached.
'

' The attached agreement pro-

vided that the libelant and his assignors should work

and labor in the capacity of "seamen, fishermen',

beachmen, trapmen"; also work on boats, lighters,

vessels, and in canneries, salteries, and in any other

capacity up and down and at and about the cannery

or salting stations.

It was further stipulated that the average dura-

tion of the run of salmon in Alaskan waters is thirty-

five days, and that the average term of employment
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of fishermen there is between the time of the arrival

and departure of vessels as heretofore stated. Other

facts set forth in the pleadings and stipulation are

not in dispute, but it is believed that the foregoing

are the controlHng facts and are decisive of the legal

questions presented.

By Section 1 of "An Act to impose a tax upon

male persons in the Territory of Alaska for school

purposes, providing means for its collection, and de-

claring an [54] emergency," approved May 1,

1919, there is imposed and levied upon every male

person within the Territory of Alaska or the waters

thereof, over the ages of twenty-one years and under

the age of fifty years, with certain exceptions not

material here, an annual tax in the sum of five dol-

lars. Other sections of the Act provide for the

appointment of collectors, the publishing or posting

of notices of the imposition of the tax and the time

of pajonent, prescribing the time of payment, and

imposing the obligation to pay on the employer where

the employee subject to the tax neglects or refuses to

pay the same. Section 13 provides as follows

:

"The tax imposed by this Act shall be due

and payable, as to all persons within the Terri-

tory subject to said tax at the time of the passage

of this Act, immediately upon its passage and

approval and, as to all persons arriving in the

Territory after the passage of this Act, as else-

where in this Act provided. For use during the

year 1919 it shall be the duty of the Territorial

Treasurer, as soon as notified of the selection

and appointment of a School Tax Collector in
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accordance with the provisions of this Act, to

furnish such School Tax Collector with the blank

forms and receipt books provided for in Section

eight (8) and ten (10) of this Act."

The respondent paid the tax imposed or levied

against the libelant and his assignors, and has de-

ducted the amount of such payments from the wages

due. As already stated, the present libel was filed

to recover the several amounts thus deducted.

The validity of the tax is assailed on three

grounds: First, because the Act was not in force

during the tax year 1919, or more properly speak-

ing, because some of the provisions of the Act could

not be complied with during that year; second, be-

cause the tax is a tax on [55] interstate com-

merce ; and third, because it is beyond the constitu-

tional power of the Territorial Legislature to impose

a tax upon persons who are neither residents nor

inhabitants of the Territory. The first contention is

based on section 3 of this Act, which provides that the

school tax collector shall publish or post a certain

notice on or before the first day of April in each year,

and on the decision of the Circuit Court of Appeals

for this Circuit in Callaham vs. Marshall, 210 Fed.

230, which was based on a somewhat similar act

approved May 1, 1913. The Act of 1913 provided

that the precinct commissioners should set down the

names of all persons residing within their precincts

subject to the tax, and should publish or post a

certain notice as therein provided on or before the

first day of March in each year, and that the Ter-

ritorial Treasurer should, before the first day in
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March in each year, deliver to the precinct commis-

sioners certain blanks. And inasmuch as there was

no Territorial Treasurer until July, and the notice

could not be published or posted on or before March

1st, the Court held, as a matter of construction

merely, that the legislature did not intend that the tax

should be payable or collectible during that year.

The present Act, however, leaves no room for con-

struction, because it is expressly provided by Section

13 that the tax imposed shall be due and payable

as to all persons within the Territory subject to the

tax at the time of the passage of the Act, immediately

upon its passage and approval, and as to all persons

arriving in the Territory after the passage of the

Act as elsewhere in the Act provided, and referring

back to Section 4, it is provided [56] that all

persons subject to the tax who are in the territory of

Alaska on the first Monday in April shall pay the

tax on or before the first day of May, and all per-

sons arriving in the territory after the first Monday
of April within thirty days after arrival, and that all

persons subject to the tax shall pay the same within

ten days after a written or oral demand by the school

tax collector, made within the period between the

first Monday in April and the first Monday in August

in each year. It is manifest therefore that the only

step necessary to fix liability for the tax during the

year 1919 was the making of the written or oral de-

mand provided for in Section 4.

The two remaining questions may well be con-

sidered together. It will be conceded at the out-

start that the imposing of a poll tax on persons sub-
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ject to the jurisdiction of the law-making body is a

rightful subject of legislation, and that certain per-

sons and certain property are necessarily exempt

from taxation, however general the law imposing

the tax may be. Thus, no one will contend that the

Territorial Legislature could impose a lawful tax

on mere sojourners in the Territory, or upon persons,

or property simply passing through the territory.

But, on the other hand, it will not be contended that

property is exempt from taxation simply because it

map not have a permanent situs within the territory

or taxing district. Thus laws imposing taxes on

stock driven or shipped into a state merely for graz-

ing or for feeding, and upon construction outfits

brought into a state for temporary use, have almost

universally been upheld.

Kelley vs. Ehoades, 7 Wyo. 237.

Same vs. Same, 9 Wyo. 352.

Eoff vs. Kennefick-Hammond Co., 80 Ark. 138.

[57]

Fennell vs. Pauley, 112 Iowa, 94.

Waggoner vs. Whaley, 21 Tex. Civ. App. 1.

Hardesty vs. Fleming, 57 Tex. 395.

Grigsby Construction Co. v. Freeman, 108 La.

435.

The case of Kelley vs. Ehoades, 7 Wyo. 237, was

reversed by the Supreme Court of the United States

in Kelley vs. Rhoades, 108 U. S. 1, upon the ground

that the sheep were merely in transit through the

State, but the right of the State to impose the tax

if the sheep had been brought into the State for graz-

ing purposes was not questioned or denied. And if
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property brought into a State for such temporary

purposes or use, with the intention of removing the

same within a short period of time, acquires a suffi-

cient situs to become subject to State taxation, I fail

to see any reason why persons accompanying the

property and performing labor in the State during

the like period would not acquire a sufficient resi-

dence to subject them to the taxing power of the

State.

Poll tax laws are almost universally limited to

residents or inhabitants, and as stated in the briefs,

this is a case of first instance. But I am far from

convinced that the Territorial Legislature exceeded

its lawful powers in the enactment of the law in ques-

tion, and such being my view, the Act cannot be an-

nulled or declared unconstitutional.

The libel must therefore be dismissed, and it is so

ordered.

[Endorsed] : Filed Jan. 13, 1920. W. B. Maling,

Clerk. By C. W. Calbreath, Deputy Clerk. [58]

In the Southern Division of the District Court of the

United States, Northern District af California,

First Division.

IN ADMIRALTY.—(No. 16,670.)

JOHN HEDENSKOY,
Libelant,

vs.

ALASKA PACKERS ASSOCIATION,
Defendant.
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Petition for Reconsideration on 1919 Tax.

Libelant respectfully petitions the Court for a

reconsideration of its opinion on the tax for the year

1919, on the following grounds:

I.

NO DEMAND FOR THE TAX WAS EVER
MADE.

The Court properly decided on page 4 of the opin-

ion filed herein as follows, to wit, on a demand being

necessary

:

"It is manifest therefore that the only step

necessary to fix liability for the tax during the

year 1919 was the making of the written or oral

demand provided for in section 4."

That part of Section 4 relating to such demand

reads

:

"That all persons subject to said tax shall pay

the same within ten (10) days after a written

or oral demand by the School Tax Collector

made within the period between the first Mon-

day in April and the first Monday in August in

such year."

A demand by a School Tax Collector is there re-

quired, and that it shall be made between the dates

mentioned.

Now in fact, no demand whatever tvas ever made

on libelant or his assignors.

And the demand on defendant was made too late.

The answer alleges such demand on libelant and

Ms assignors, in truth and in fact none was ever

made, no proof was offered of the demand, and it
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was subsequently stipulated as follows : See stipula-

tion on some facts paragraph ', the stipulation

[59] was made to show what proceedings were

made, defendant having omitted to present proof, to

wit:

"3. That while libelant and his assignors

were in Alaska, the bookkeeper of defendant

prepared a list of defendant's employees at the

fishing station where libelant and his assignors

worked, and presented it for signature to libel-

ant and his assignors, the said list relating to the

poll tax in dispute herein, and requested each

of said parties to pay said poll tax, but libelant

and each of his assignors refused to pay the

same or any part thereof, or sign such list."

Libelant and each of his assignors were not liable

for the tax at that time, and in fact never were lia-

ble for it, and they were justified in refusing to pay

it on the request of defendant's bookkeeper.

There is nothing in the law requiring them to sign

the list.

The only demand that was ever made, if it can be

called a demand, was the following, paragraph 4, of

said stipulation:

"4. That on August 13, 1919, one Dr.

French, who had theretofore been appointed the

School Tax Collector for the Bristol Bay School

District in Alaska, sent a telegram to defend-

ant's superintendent in Alaska, at the place,

where libelant and his assignors worked, and

demanded of defendant in said telegram that it
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pay the said poll tax of all defendant's em-

ployees at that place.
'

'

Assuming the law to be a valid law, defendant was

liable for the tax, provided libelant and his assign-

ors were liable. We deny they were, on account of

lack of demand on them, but the demand would have

to be made on defendant in accordance with the pro-

visions of Section 4 of the Act, or it would not Jbe

liable.

That section requires that the demand be made

between the first Monday in April, and the first Mon-

day in August in such year.

The first Monday in August, 1919, was August

4:th, the demand was made August 13th, or nine days

too late.

It is elementary that all Tax proceedings are in-

vitum, and must be strictly followed.

We this see that neither libelant nor any of his

assignors, nor the defendant itself was liable for the

tax of the year 1919. [60]

II.

DEFENDANT PAID NO MONEY UNTIL

AFTER THE LIBEL WAS FILED.

The libel alleges that defendant paid the tax to

some person in Alaska, and the libelant thought

when he filed the libel that it had been so paid, of

course libelant could not tell what defendant had

done, he could only act on his belief.

The libel was filed September 12th, 1919. It sub-

sequently developed that the tax had not been paid,

and the following stipulation was entered into on

that fact

:
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''7. That defendant on September 15, 1919,

sent the sum of fifty-five (55) dollars from San
Francisco, by post-office order, to the treasurer

of Alaska, in payment of the said claimed poll

tax of libelant and his said assignors, the said

payment being made without the knowledge or

consent of libelant, or any of his said assignors.

"

The laws of Alaska had no force in San Fransisco,

defendant owed libelant or his assignors nothing in

Alaska, and in a place where the laws of Alaska

could not operate, it first deducted the five dollars

from the wages, and then after suit was brought paid

the same without anyone 's consent by post-office or-

der to a person not authorized to collect it.

We respectfully call the Court's attention to the

following finding in the opinion

:

"The respondent paid the tax imposed or

levied against the libelant and his assignors, and

has deducted the amount of such payments from

the wages due."

The finding is we think inadvertently made, the

only payment that could be made that would be a

defense, would be a payment made in Alaska, as fol-

lows :

First, a proper demand would have to be made

upon

:

(a) Libelant and his assignors.

(b) Upon defendant. Both within the statutory

period.

Then the payment would have to be made to a

School Tax Collector. Section 8 of the Act is the

only section applicable, and defendant must bring
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itself clearly withm its provisions to justify the pay-

ment of another persons money without its consent,

it reads in so far as is applicable to this case as

follows: [61]

" * * * Every such person, firm or cor-

poration having in his or its employ persons sub-

ject to said tax who neglect to pay the same

within the time within which the same is due and

payable, as provided in Section four (4) hereof,

shall be liable for the payment of the same and it

shall be the duty of every such person, firm or

corporation to deduct from the wages of each of

the said employees, who are subject to said tax,

the amount thereof, unless such employee fur-

nishes proof of the payment of the same, and to

pay upon the first day of each month, during the

period within which the tax herein imposed is

due and payable, all amounts so deducted and

collected to the School Tax Collector, together

with a list of the persons from whom the same

are collected, taking a receipt from the School

Tax Collector for the amount of each tax so

paid, and to deliver such receipt to the employee

from whom the same was collected."

In a case where one person is undertaking to pay

out the money of another without the latter 's con-

sent, the law must be strictly followed. The above

law requires as follows:

First, person in the employ of defendant "subject

to said tax.
'

' That essential did not exist for lack of

demand.
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Second, defendant was required to pay the money
to the School Tax Collector, not the Treasurer from
San Francisco,

"upon the first day of each month during the

period within which the tax herein imposed is

due and payable."

That time is found in Section 4, as follows

:

"The tax for which provision is herein made
shall be payable between the first Monday in the

month of April and the first Monday in the

month of August" in each year.

Or within thirty days after arrival between those

periods.

Third. It must have paid the money to "the
School Tax Collector." It was sent by P. O. order

to the Treasurer, not on the first of the month, but

after libelant had left Alaska, and after August 1st.

Fourth. It must be in a position to do the follow-

ing:

"taking a receipt from the School Tax Collector

for the amount of each tax so paid and to deliver

such receipt to the employee from whom the

same was collected."

None of these things have been done, or waived.

For the foregoing reason, we respectfully request

the court to reconsider this case on this tax for the

year 1919, cause it to be re-argued or take further

proof if necessary, we respectfully submitting that

on the record as it stands, and on the [62] fact as

it is libelant should have judgment for the amount
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claimed in his libel for the tax of the year 1919.

Respectfully,

H. W. HUTTON,
Proctor for Libelant.

[Endorsed] : Copy received this 14th day of Jan-

uary, 1920.

CHICKERING & GREGORY,
Proctor for Defendant.

Piled Jan. 15, 1920. W. B. Maling, Clerk. By

C. W. Calbreath, Deputy Clerk. [63]

In the Southern Division of the United States Dis-

trict Court, for the Northern District erf Califor-

nia, First Division.

IN ADMIRALTY—No. 16,670.

JOHN HEDENSKOY,
Libelant,

vs.

ALASKA PACKERS ASSOCIATION,
Respondent.

(Opinion and Order Granting a Rehearing.)

H. W. HUTTON, Esq., Proctor for Libelant.

CHICKERING & GREGORY, Proctors for Re-

spondent.

J. C. MURPHY, Esq., Attorney General for Alaska,

Amicus Curiae.
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MEMORANDUM.
RUDKIN, District Judge.

On the final hearing of this case the Court as-

sumed, perhaps erroneously, that but two questions

were before the Court; first, is the poll tax law of

Alaska valid when applied to persons situate as were

the libelant and his associates ; and, second, were the

libelant and his associates subject to the tax during

the year 1919. The Court decided both these ques-

tions in the affirmative but expressed no opinion

upon the question whether the provisions of the

Alaska law has been so far complied with as to fix

liability on the part of the respondent, for the pay-

ment of the tax, because it was thought that a de-

cision in favor of the libelant on technical grounds

would defeat the principal object of the suit. A pe-

tition for rehearing has been filed, however, and the

Court is called upon to determine these latter ques-

tions. These questions are, [64] first, were the

necessary steps taken to fix liability on the part of

the libelant and his associates for the payment of

the tax during the year 1919, if any such steps were

required ; and, second, were the necessary steps taken

by the territorial officers to fix liability on the re-

spondent for the payment of the tax. Both these

questions must be answered in the affirmative before

the defense interposed can prevail. Their determin-

ation involve a construction of sections 4, 8 and 13

of the act. Inasmuch as these questions were not

discussed on the oral argument or in the briefs to

any extent and were not considered by the Court, a

rehearing will be granted upon these questions and
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upon these questions alone. Counsel may submit the

case on briefs or on oral argument as they may elect,

but the case should be finally disposed of at an early

date to the end that a final decree may be entered.

January 30, 1920.

[Endorsed] : Filed Jan. 30, 1920. W. B. Maling,

Clerk. By C. W. Calbreath, Deputy Clerk. [65]

At a stated term of the District Court of the United

States, for the Northern District of California,

First Division, held at the courtroom thereof, in

the City and County of San Francisco, State of

California, on Wednesday, the eighteenth day

of February, in the year of our Lord one thou-

sand nine hundred and twenty. PRESENT

:

The Honorable FRANK H. RUDKIN, District

Judge.

No. 16,670.

JOHN HEDENSKOY
vs.

ALASKA PACKERS ASSOCIATION,

(Order That Decree be Entered in Favor of

Libelant.)

After hearing the respective proctors herein, the

Court ordered that a Decree be entered herein in

favor of libelant. [66]
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In the District Court of the United States, for the

Northern District of California, Southern Divi-

sion.

No. 16,670.

JOHN HEDENSKOY,
Libelant,

vs.

ALASKA PACKERS ASSOCIATION,
Respondent.

(Opinion—March 6th, 1920.)

H. W. HUTTON, for Libelant.

CHICKERING & GREGORY, for Respondent.

J. C. MURPHY, Attorney General for Alaska,

Amicus Curiae.

MEMORANDUM.
RUDKIN, District Judge.

The Court heretofore granted a rehearing on the

petition of the libelant to permit of the further pres-

entation of two questions, namely: Did the territor-

ial officers take the requisite steps to fix liability on

the part of the libelant and his associates for the

payment of the tax; and secondly, did such officers

take the necessary steps to fix liability on the part

of the respondent as employer. The respondent

then moved the Court to set aside the order of sub-

mission and for leave to offer further testimony on
these two points. The Court granted such permis-
sion on condition that respondent would pay as
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terms the sum of fifty-five dollars, assuming at the

time that the principle object of the suit was to de-

termine the validity of the statute, and feeling that

the time of the Court should not he taken up with

the repeated hearings in trifling matters of this kind.

This ruling was based in part on the assumption that

it would be necessary to take testimony at distant

points for the purpose of showing that a demand

had been made upon these eleven parties for the pay-

ment [67] of the tax.

I

Further consideration of the case, however, has

<3onvinced me that no such proof is necessary, and,

it appearing that the libelant and those whom he

represents are subject to the tax and that the tax has

been paid to the territory, the ends of justice will

not be subserved by granting a recovery here on

mere technical grounds.

!

Section 8 of the Act provides in substance that the

territorial treasurer shall furnish the school tax col-

lector with suitable blank forms and that the school

tax collector shall demand, and that it shall be the

duty of every person, firm or corporation emplojdng

labor in the Territory of Alaska to furnish to such

collector, upon demand, a list of the employees of

.such person, firm or corporation subject to the tax,

and that every such person, firm or corporation hav-

ing in his or its employ persons subject to the tax

who neglect to pay the same within the time within

which the same is due and payable as provided in

Section 4 of the Act shall be liable for the payment
of same.
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Now, turning back to Section 4 of the Act we find

that all persons subject to the tax who are in th6

Territory of Alaska on the first Monday in the month

of April shall pay the tax on or before the first day

of May in the same year ; and that all persons arriv-

ing in the Territory of Alaska after the first Mon-

day in the month of April shall pay the tax within

thirty days after arrival. True, the section contains

the further proviso that all persons subject to the

tax shall pay the same within ten days after written

or oral demand by the school tax collector made
within the period between the first Monday in April

and the first Monday in August in each year, but

these are cumulative provisions, and the duty to pay

becomes absolute as to persons arriving in the ter-

ritory after the first Monday in April within thirty

days after [68] their arrival without further no-

tice or demand. The time of payment may be cur-

tailed by written or oral demand, but such demand

is not necessary to fix the liability for the tax.

The only question, therefore, upon which further

proof is deemed necessary is upon the question

whether the territorial officers took the necessary

steps to fix the liability of the respondent as re-

quired by Section 8 of the Act. It is, of course,

needless to say that the employer cannot pay the tax

voluntarily or waive any of the requirements of the

Act. This proof may be taken either before the

Master or Commissioner, or by deposition, as the pal-

ties may elect. Of course if counsel for either party

deems a demand on the taxpayer a necessary pre-

requisite he will not be precluded from offering tes-
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timony on that point for the purpose of making a

record for the Appellate Court.

[Endorsed] : Filed Mar. 6, 1920. W. B. Maling,

€lerk. By C. W. Calbreath, Deputy Clerk. [69]

In the District Court of the United States, for the

Northern District of California, Southern Di-

vision.

No. 16,670.

JOHN HEDENSKOY,
Libelant,

vs.

ALASKA PACKERS' ASSOCIATION,
Respondent.

(Opinion and Order for Entry of Decree in Favor of

Libelanl^-April 29, 1920.)

H. W. BUTTON, for Libelant.

CHICKERING & GREGORY, for Respondent.

J. C. MURPHY, Attorney General for Alaska,

Amicus Curiae.

MEMORANDUM.
RUDKIN, District Judge.

The sole question before the Court for considera-

tion at this time is: Did the territorial officers take

the necessary steps to fix the liability upon the re-

spondent as employer for the payment of the poll tax

in question. I have not the Poll Tax Act of Alaska

before me, but the substance of Section 8 of the Act
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is thus stated in the memorandum heretofore filed on

March 3d:

"Section 8 of the Act provides in substance that

the territorial treasurer shall furnish the school

tax collector with suitable blank forms and that

the school tax collector shall demand, and that

it shall be the duty of every person, firm or cor-

poration employing labor in the Territory of

Alaska to furnish to such collector, upon de-

mand, a list of the employees of such person, firm

or corporation subject to the tax, and that every

such person, firm or corporation having in his or

its employ persons subject to the tax who

neglect to pay the same within the time within

which the same is due and payable as provided

in Section 4 of the Act shall be liable for the

payment of same."

What did the territorial officers do in this case?

So far as the record discloses, the territorial treas-

urer furnished no blanks, the school tax collector

made no demand for a list of [70] employees, and

no list of employees was actually furnished. The

utmost that can be said is that the school tax collector

looked over the books of the respondent and made

some sort of a demand for the tax on the respondent

and perhaps on the taxpayers. As heretofore stated

in the progress of this case, the employer occupies a

position analogous to that of a garnishee, and can

waive none of the statutory requirements. Were
this an action by the Territory to recover the tax

from the respondent the Court would without hesita-

tion direct judgment against the territory on the
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ground that its officers utterly failed to discharge the

duties imposed upon them by law. Such being the

case, the payment of the tax by the respondent was

purely voluntary, without legal compulsion, and such

payment is no defense to the present action.

A decree will therefore be entered in favor of the

libelant for the amount claimed, with interest and

costs.

[Endorsed] : Filed Apr. 29, 1920. W. B. MaUng,

Clerk. By C. W. Calbreath, Deputy Clerk. [71]

In the Southern Division of the United States Dis-

trict Court, Northern District of California,

First Division.

IN ADMIRALTY—No. 16,67a

JOHN HEDENSKOY,
Libelant,

vs.

ALASKA PACKERS ASSOCIATION,
Defendant.

Decree.

This cause having been brought on to be heard on

the pleadings, proofs, briefs and arguments of the re-

spective parties, and the cause having been sub-

mitted to the Court for decision and being fully ad-

vised, it is now ordered, adjudged and decreed, and

this does order, adjudge and decree, that for and on

account of the matters set forth in the pleadings and
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shown by the proofs herein, that libelant have and

recover from the defendant the sum of fifty-five

($55.00) dollars and interest thereon at the rate of

seven per cent per annum from the date of the filing

of the libel herein, and his costs to be taxed.

Dated, May 1st, 1920.

FRANK S. DIETRICH,
District Judge.

The lodging of the above decree for five days as

required by the rules of said court is hereby waived.

May 1st, 1920.

WARREN GREGORY and

CHICKERING & GREGORY,
Proctors for Defendant.

[Endorsed]: Filed May 1, 1920. W. B. MaUng,

Clerk. By C. W. Calbreath, Deputy Clerk. [72]

In the Southern Division of the United States Dis-

trict Court, for the Northern District of Cali-

fornia, First Division.

IN ADMIRALTY—No. 16,670.

JOHN HEDENSKOY,
Libelant,

vs. m-r^r. ,..,

ALASKA PACKERS ASSOCIATION,
Defendant.
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Notice of Appeal.

To the Clerk of the Above-entitled Coiirt and to

John Hedenskoy, Libelant, and to H. W. Hut-

ton, Proctor for Libelant

:

You and each of you will please take notice that

Alaska Packers' Association, a corporation, defend-

ant above named, hereby appeals from the decree

made and entered in the above-entitled cause on the

1st day of May, 1920, to the United States Crcuit

Court of Appeals for the Ninth Circuit, to be holden

in and for the said circuit at the City and County of

San Francisco, State of California.

Bated: San Francisco, California, May 1st, 1920.

WARREN GREGORY and

CHICKERING & GREGORY,
Proctors for Defendant.

[Endorsed]: Due service of the within Notice of

Appeal, and receipt of a copy, is hereby admitted

this 1st day of May, 1920.

H. W. HUTTON,
Proctor for Libelant.

Filed May 1, 1920. W. B. MaUng, Clerk. By C.

W. Calbreath, Beputy Clerk. [73]
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In the Southern Division of the United States Dis-

trict Court, for the Northern District of Cali-

fornia, First Division.

IN ADMIRALTY—No. 16,670.

JOHN HEDENSKOY,
Libelant,

vs.

ALASKA PACKERS ASSOCIATION,
Defendant.

Assignment of Errors.

Now comes Alaska Packers' Association, a cor-

poration, defendant in the above-entitled cause, and

claims that in the record, opinion decision, decree

and proceedings in the above-entitled matter in said

court there is manifest material error, and said de-

fendant and appellant now makes, files and pre-

sents the following assignment of errors on which it

relies, to wit:

1. The Court erred in adjudging and decreeing

that the libelant have and recover from the defend-

ant the sum of fifty-five (55) dollars, together with

his costs.

2. The Court erred in decreeing that the sum of

fifty-five (55) dollars paid by defendant to the treas-

urer of the District of Alaska, in payment of the poll

tax of libelant and his assignors, was not a discharge

of an obligation on the part of the defendant to the

said libelant and his said assignors in a like amoimt.

3. The Court erred in holding that the defendant
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was not authorized to deduct the sum of five (5)

dollars from the wages of libelant and each of his

said assignors, on account of the provisions of

Chapter 29 of the Session Laws of Alaska entitled,

*'An Act to impose a tax upon male persons in the

Territory of Alaska for school purposes, [74]

providing means for its collection, and declaring an

emergency. '

'

In order that the foregoing assignment of errors

may be and appear of record, said defendant and ap-

pellant herein files and presents the same to said

Court, and prays that such disposition be made
thereof as is in accordance with the law and the

statutes of the United States in such cases made and

provided, and said appellant prays the reversal of

the above-mentioned decree and that such judgment

be entered as ought to have been rendered by the

District Court of the United States, Southern Divi-

sion, of the Northern District of the State of Cali-

fornia.

Dated: San Francisco, California, May 3d, 1920.

WARREN GREGORY and

CHICKERING & GREGORY,
Proctors for Defendant and Appellant.

[Endorsed] : Due service of the within Assign-

ment of Errors and receipt of a copy is hereby ad-

mitted this 3d day of May, 1920.

H. W. BUTTON,
Proctor for Libelant.
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Filed May 3, 1920. W. B. Maling, Clerk. By
C. W. Calbreatli, Deputy Clerk. [75]

In the Southern Division of the United States Dis-

trict Court for the Northern District of Cali-

fornia, First Division.

IN ADMIRALTY—No. 16,670.

JOHN HEDENSKOY,
Libelant,

vs.

ALASKA PACKERS ASSOCIATION,
Defendant.

Cost Bond on Appeal and Staying Execution.

KNOW ALL MEN BY THESE PRESENTS:
That we, Alaska Packers' Association, a corpora-

tion, as principal, and Wm. Timson, whose address

is 1050 Green Street, San Francisco, California, and

A. K. Tichenor, whose address is 1717 Dayton Street,

Alameda, California, as sureties, are held and firmly

bound unto John Hedenskoy, libelant above named,

in the sum of two hundred and fifty (250) doUars

and in the further sum of one hundred and ten (110)

dollars, to be paid unto said libelant, John Hed-

enskoy, or his assigns, for the payment of which sums

well and truly to be made we bind ourselves and

each of us, our and each of our respective successors,

jointly and severally, firmly by these presents.

Sealed with our seals and dated this 3d day of

May, 1920.
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WHEEEAS, Alaska Packers' Association, a cor-

poration, defendant above named, has appealed to

the United States Circuit Court of Appeals, for the

Ninth Circuit, from the decree of the United States

District Court, in and for the Southern Division of

the Northern District of California, bearing date the

1st day of May, 1920, and made and entered herein

in said cause on said date against said [76] de-

fendant, Alaska Packers ' Association, a corporation,

and in favor of said libelant for the principal sum of

fifty-five (55) dollars, together with interest thereon

at the rate of seven (7) per cent per annum from

September 13, 1919, the date of the filing of said libel

in said cause, until paid, and also libelant's costs

herein; and

WHEPEAS, said defendant, Alaska Packers' As-

sociation, a corporation, desires, during the process

of such appeal, to stay the execution of said decree of

the said District Court:

NOW, THEREFORE, the condition of this obliga-

tion is such, that if the said Alaska Packers' Asso-

ciation, a corporation, shall prosecute said appeal

with effect, and pay all costs which may be awarded

against it as such appellant, if the appeal be not sus-

tained, and shall abide by and perform whatever

decree may be rendered against it in this cause by

the United States Circuit Court of Appeals for the

Ninth Circuit, or on the mandate of said court by
the said District Court below, then this obligation to
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be void; otherwise to be and remain in full force and

effect.

[Seal] ALASKA PACKERS' ASSOCIATION.
By WILLIAM TIMSON,

Vice-President,

(As Principal.)

WILLIAM TIMSON, (Seal)

A. K. TICHENOR, (Seal)

(As Sureties.)

United States of America,

Northern District of California,—ss.

Wm. Timson and A. K. Tichenor, being first duly

sworn, each for himself, and not one for the other,

deposes and says: That [77] he resides in the

Northern District of California, and that he is worth

the sum of three hundred and sixty (360) dollars

over and above all his just debts and Liabilities.

WM. TIMSON.
A. K. TICHENOR.

Subscribed and sworn to before me this 3d day of

May, 1920.

[Notarial Seal] CHARLES EDELMAN,
Notary Public in and for the City and County of

San Francisco, State of California.

My commission expires April 7, 1922.

The foregoing cost and supersedeas bond is here-

by approved as to form, amount and sufficiency of

surety, and notice of filing of said bond is hereby

waived, this 3d day of May, 1920.

H. W. HUTTON,
Proctor for Libelant.
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The foregoing cost and supersedeas bond is hereby

allowed and approved this 3d day of May, 1920, and

the same may operate as a cost bond and a stay of

execution in said cause pendinig the determination

of said appeal.

FRANK H. RUDKIN,
Judge.

[Endorsed]: Filed May 3, 1920. W. B. Maling,

Clerk. By C. W. Calbreath, Deputy Clerk. [78]

In the United States District Court in and for the

Southern Division of the Northern District of

California, First Division.

IN ADMIRALTY—No. 16,670.

JOHN HEDENSKOY,
Libelant,

vs.

ALASKA PACKERS' ASSOCIATION,
Defendant.

Stipulation and Order Concerning Original Exhibit.

IT IS HEREBY STIPULATED AND AaREED
by and between the proctors for the respective par-

ties hereto, that the original exhibit attached to the

answer to the libel in the above-entitled action, be-

fore the above-entitled court, may be omitted from

the Apostles on Appeal in said cause, and may be

filed in the United States Circuit Court of Appeals

for the Ninth Circuit, in the original form in which it

was attached to said answer, and be considered as an
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original exhibit for the Apostles on Appeal, and said

exhibit need not be printed.

Dated: May 5, 1920.

H. W. BUTTON,
Proctor for Libelant.

WARREN GREGORY and

CHICKERING & GREGORY,
Proctors for Defendant.

It is so ordered.

FRANK H. RUDKIN,
Judge.

[Endorsed] : Filed May 5, 1920'. W. B. Maling,

Clerk. By C. M. Taylor, Deputy Clerk. [79]

Certificate of Clerk U. S. District Court to Apostles

on Appeal.

I, Walter B. Maling, Clerk of the District Court of

the United States, for the Northern District of Cali-

fornia, do hereby certify that the foregoing 79 pages,

numbered from 1 to 79, inclusive, contain a full, true

and correct transcript of certain records and pro-

ceedings, in the case of John Hedenskoy, Libelant,

vs. Alaska Packers' Association, Respondent, No.

16,670, as the same now remain on file and of record

in this office ; said transcript having been prepared to

and in accordance with the Praecipe for Apostles on

Appeal (copy of which is embodied herein), and the

instructions of the proctors for appellant herein.

I further certify that the cost for preparing and

certifying the foregoing Apostles on Appeal is the

sum of Twenty-eight Dollars and Forty-five Cents
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($28.45), and that the same has been paid to me by

the proctor for appellant herein.

IN WITNESS^ WHEREOF, I have hereunto set

my hand and affixed the seal of said District Court,

this 10th day of May, A. D. 1920.

[Seal] WALTER B. MALING,
Clerk.

By C. M. Taylor,

Deputy Clerk. [80]

[Endorsed]: No. 3493. United States Circuit

Court of Appeals for the Ninth Circuit. Alaska

Packers Association, a Corporation, Appellant, vs.

John Hedenskoy, Appellee. Ajpostles on Appeal.

Upon Appeal from the Southern Division of the

United States District Court for the Northern Dis-

trict of California, First Division.

Filed May 10, 1920.

F. D. MONCKTON,
Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.

By Paul P. O'Brien,

Deputy Clerk.
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United States Circuit Court of Appeals

For the Ninth Circuit

Alaska Packers Association,

Bespondent-Appellant,

vs.

John Hedenskoy,

Libellanf-Appellee.

BRIEF OF ATTORNEY GENERAL FOR ALASKA.

Statement of Facts.

This is an appeal by the respondent below as to

the sufficiency of notice given appellee for the pay-

ment of school tax for the 3^ear 1919 as provided

by Chapter 29 of the Session Laws of Alaska for

1919.

Originalh^ this ease came before the coui't on an

agreed statement of facts. The appellee, libellant

below, alleged that the Act was not in force for the

year 1919 on account of the impossibility of en-

forcing its provisions for that year ; second, that the

tax sought to be enforced was a tax on inter-state



commerce; and third, that the Act was unconsti-

tutional, for the reason that it was beyond the

powers of the Alaska Legislature to impose a tax

upon persons who were neither residents nor in-

habitants of the Territory.

The court rendered an opinion on January 13,

1920, dismissing the libel.

Thereafter, appellee petitioned for a rehearing

on the point of insufficiency of notice for the year

1919, and upon a rehearing upon this point, the

court below ordered a decree to be entered in favor

of the libellant for the amount of the 1919 tax

with interest and costs.

Assignment of Errors.

We believe that the court erred in entering a de-

cree in favor of the appellee on account of the in-

sufficiency of notice given.

Brief and Argument.

The court, in its last opinion granting the decree

in favor of appellee, says:

''The utmost that can be said is that the
school tax collector looked over the books of
the respondent (appellant) and made some sort

of a demand for the tax on the respondent
and perhaps on the tax papers."
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Was not a demand made in accordance with the

above language sufficient *?

"As applied to the proceedings for the levy

and collection of taxes, it does not require or

imply the right to such notice and hearing as

are deemed essential to the validity of the pro-

ceedings and judgments of judicial tribunals."

Cooley on Taxations, vol. 1, p. 59,

quoting

:

McMillan v. Anderson, 95 U. S. 37;

Kentucky R. Tax cases, 115 U. kS. 321;

Lent V. Tillson, 140 U. S. 316;

King v. Midlins, 171 U. S. 404.

In the case of poll tax and license tax where the

amount is fixed hj the legislature, notice is not re-

quired.

Cooley on Taxation, vol. 1 (3rd. Edition),

pp. 59-60,

quoting

:

Hagar v. Reclamation Dist., Ill U. S'. 701;

Fox V. Mohawk & H. R. Humane Society,

165 N. Y. 517;

Union Trust Co. v. Wayne Probate Judge,

84 N. W., 1101.

In the first case cited {Hagar v. Reclamation

Dist.), Mr. Justice Field says:

"In the different kinds of taxes which the

state may impose, there is a vast number of

which, from their nature, no notice can be

given to the taxpayer, nor would notice be of

any possible advantage to him, such as poll

taxes, license taxes (not dependent upon the



amount of his business) and generally spe-

cific taxes on things or persons or occupations.

In such cases the legislature, in authorizing its

tax, fixes its amount, and that is the end of the

matter. '

'

THE ALASKA ACT IN QUESTION AND THE INTENT OF THE

LEGISLATURE WHO PASSED IT.

The Honorable Court below, in his opinion grant-

ing the decree from which this appeal is made,

says, in part: "I have not the Poll Tax Act of

Alaska before me" (althou.gh, evidently, this w^as

not the situation in the first instance), and then

goes on to sa}^ from the memorandum heretofore

filed before him on March 3rd, the substance of the

Act, as follows:

"Section 8 of the Act provides in substance

that the territorial treasurer shall furnish the

school tax collector with suitable blank forms
and that the school tax collector shall demand,
and that it shall be the duty of every person,

firm or corporation employing labor in the Ter-

ritory of Alaska to furnish to such collector,

upon demand, a list of the emploj^ees of such

person, firm or corporation subject to the tax,

and that every such person, firm or corpora-

tion having in his or its emjDloy persons sub-

ject to the tax who neglect to pay the same
within the time within which the same is due

and payable as provided in Section 4, of the

Act shall be liable for the payment of same."

We submit that the language of the whole Act,

under the universal rule of code construction, that:



''The legislative intent is to be determined

from a general view of the whole act."

36 Cyc. and supporting cases there cited

cannot be so construed as to support the

last decree entered by the court below.

Applying this rule to this case, we call attention

to the exact wording of Sec. 8 of the Act

:

"It shall be the duty of the school tax col-

lector to demand, and it shall be the duty of

every person,, firm or corporation employing

labor in the Territory of Alaska to furnish to^

such collector, upon demand, a list of the em-

ployees of such person, firm or corporation sub-

ject to the tax imposed herein, and for this

purpose the Territorial Treasurer shall fur-

nish to each school tax collector suitable blank

forms for the making of such lists, which blank

forms shall be delivered by the school tax-col-

lector to the employers of labor aforesaid."

We submit that no reasonable construction of

this language can be made to say that such blanks

must be furnished at the instant when the demand

is made.

CONCLUSIOIC.

The court will undoubtedly take into considera-

tion, the extent of territory within the limits of

Alaska; the inadequacy of mail service (the section

where this controversy arises has a mail service

from Seward once a month, which usually doesn't

function) ; the strict tax limitations placed upon the

Territory bv a circumscribing enabling act and the
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great need of revenue; the constant economic drain

of high priced seasonable labor who contribute

practically nothing to the Territory's upkeep; the

clear expressed intent of the legislators as set out

in Section 13 of the Act that the tax should be

collected for the year 1919; the date when the law

went into effect (May 1, 1919) ; the great difficulty

to get supplies to the collectors on account of the

shortness of the time, together with the fact that

the parties really affected by Section 8 of the Act

(the employers of labor) are not raising the ques-

tion as to insufficiency of notice, but on the other

hand have been guided by the rule of law to the

effect, that the action of a de facto tax collector,

who has been regularly appointed or elected, in the

collection of taxes, must be considered legal, (57

Cyc, 984 and cases cited), and should, we believe,

conclusively establish that the tax in question was

rightfully held out by the appellant and that the

same should be paid to the Territory of Alaska,

Respectfully submitted,

J. C. Murphy,

Attorney General for Alaska.


